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Batius oft petere fontes quam ſectari rivulos, Lord Coke. 


Proſunt minus recte excogitata; cum alios incitent ſaltem ad 
veritatis Inugſtigationem. FULB. A BARTOL, 
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＋ 
THE RIGHT HONOURABLE | 


* 


Sir RoBE RT Kae; Kt. 


Loxp ChizEr Jus ricx of the Cougar 
of King's BENE, 


A N D 


One of his MAJjzsTY's moſt HonovnA#Ls 
PxIvy Councit, 


MY LORD, 


HE Honour you have done this 
Treatiſe, by ſuffering it to paſs 
your Lordſhip's Hands without Cen- 
ſure, hath encouraged me to offer it to 
the Publick under your Protection. | 


AA 
W 


The Deference which is juſtly paid 
to your Lordſhip's Judgment by the 
Students and Profeſſors of the Law in 


n particular, 


iv DEDICATION. 


particular, and which is equallydue from 
all, who look into our legal Conſtitu- 
tion or Polity, cannot fail to give this 
Piece a favourable Reception, if, upon 
a ſecond Reading, your Lordſhip fhall 
think it deſerves your Patronage. 


My Lord, while I am thus providing 
for the Succeſs of my Endeavours, I 
cannot help boaſting the Advantage it 
gives me of declaring to the World, 
that I am, with the greateſt Reſpect, 


MY LORD, 


* 


* our Lordſbip's 


moſi obedient Servant, 


M. M RIGHT 


INTRODUCTION, &c. 


laments 57, 58. Poſfthum. Treatiſe of F 


A N 


H E Deſign of this Treatiſe is 
to ſhew the Original, the Eſta- 


bliſhment, and the Nature of TENUREST: 


And becauſe all that Part of our Com- 
mon Law, that concerneth Tasnurts, 
hath Original from the Fzupar Law 
(a), I propoſe to proſecute it in the 
following Method. [3 
I. I ſhall collect, and throw toge- 
ther [in the beſt Manner I can} fo 
much of the Law or Doctrine of Fzups, 
as ſeems neceſſary, and wanting to a 
right Apprehenſion of Tzxxurss. 


(a) Vide Sir Hen. Spelman's Poſthum. Treatiſe of Par- 

ws 3 4. Te- 

nures by Knight-Service per totum; and Ghſſ. ad ver- 

bum Feodum. Crag. de jure feud, L. 1. dieg. 7. And 

Philips his Treatiſe of Tenures in Capite, and by Knight- 
Service, per totum. 

3 II. 


2 An Introduction to the 


II. I ſhall endeavour to diſcover 
the Time when, and the Authority or 
Law it ſelf, by which Fzups or Fzrs 
were eſtabliſhed in England, and by 
which the Law of Feups became a 


Part of our Common LAW: And ſhall 


take occaſion to ſhew that Whabofits, 


Maxsz1acs, RELIEF, and the like Fruits 


{or ſeeming Grievances] of TENURE 
were either properly Fx Up AL, or that 
they prevailed among us as ſuch, in 
Conſequence of our own Conſent 
to = Introduction or Fiction of 
Txxunks. 

III. I ſhall conſider the main . 
ciples, Qualities, and Rules of TE“ 
NURE, and ſhall ſhew that they are 


plainly Feupar, and that they are to 
| be accounted for only as ſuch. 


CHAP. 


* 


— 
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CHAP. I. 


> <4 _ 


8 I do not mean to exhibit a 


; tedious or minute Treatiſe of 

4 Fzups, I ſhall not prejudice or per- 

” plex the Reader with trifling Etymo- 
| logies (b), imperfect Definitions (c), 

or contradictory Gloſſes: But ſhall 

; confine my ſelf to ſuch Texts as are 

3 generally agreed, and ſhall offer ſuch 
5 an Account of the Policy and Nature 
{ of Fxups in general, as may ſupply 

5 the Want of a formal Definition; and 
11 ſhall barely propoſe Mr. Somner's Ety- 
= | mon, becauſe it ſeems too rational to 


= be ſlighted, and is in Truth too good 
| =. Baſis to be neglected. 


(b) Whereof there are many. Du Freſne Glaſſ. ad 
ve b. Feudumyy Somner Treatiſe of Gavelk. 104. Stry 
Exam, jur. feud. cap. 2. C. 1. Crag. de jure feud. 
* 40, 41. 
fr (c) It being impoſſible to warrant, or ſuggeſt the ſe- 
4 veral Kinds of Modern or improper Feuds, within the 
Compaſs of any Definition or Deſcription whatſoever : 
Upon which Account the Feudiſts ſay, that Omnis def 
nitis in jure periculoſa eft, Vid. Crag. de jur. feud. 42, 
43. Zaſius in uſus feud, 3. 


B 2 Mr. 


4 An Introduftion to the 


Mr. Somner then ſuppoſes, that the 
Word © Feud is a German Compound, 
« which conſiſts of Feb, Feo or Feob, 
c ſignifying a Salary, Stipend or 
„ Wages (d), and of Hade, Head, or 
« Hodge, importing Quality, Kind, 
4 or Nature (e); ſo that (ſays he) 
0 \Feudum, Fee, or Land holden in 
« Fee; is no more (conſidered in its 
« firſt and primary Acceptation) than 
«© what was holden in Fee-hoae, by 
'£© Contraction Feud or Feod, i. e. in 
„ a ſtipendiary, conditional, merce- 
<c nary Way and Nature, with the Ac+ * 
% knowledgment of a Superior, and a 
«© Condition of returning him ſome 
« Service for it, upon the With- 
"08 drawing wherenf the Land was re- 
cc yertible unto the Lord (f)“. This 
Etymon not only ſuggeſts the moſt 
probable Account of the Word, but 


A 


* 


d) Vide Schl. Cod. jur. 4 de nat. Succeſſion. 
ſeudi, Cap. 1. Se. 3. — ad Rubr. Sect. 7. and 
Spelm. Paſtbum. Treatiſe of the ancient Government of 
'England 51. 

(e) Somn, Treatiſe of Gav. 106,—108. Vid. * 
Gloſſ. ad verb. Feodum. | 

(t) Somn, Treatiſe of Gav. 110, 111. 


gives 


Lau of Tenures.” &F 


gives us the cleareſt Deſcription of 
the Thing it ſelf, and is-agreeable to 
the Book. of Feud; (g), which fays, 
that —_— (Feudum ſcilt.) ( ) 
illud e, Ruod ex benevolentia ita 
dabatur ala, ut  proprietas rei penes 
dantem remaneret, uſusfructus ad acci- 
bientem ejuſq; heredes pertineret ad 
Hoc, Ut ille & ejus , heredes Domino 
fideliter ſervirent : The Senſe where 
of is thus expreſſed by Mr. Selden, 
viz. © Feuds or Feuda being the ſame, 
« which in our Laws we call Tenan- 
« cies or Lands held, and Feuda allo, 
are Poſſeſſions fo given and held 
that the Poſſeſſor is bound to do 
&« Service to him, from whom they 
« were given (i). * 
This Service was originally purely 
Military (k), and the Poſſeſſor's or 
Feudatary's Homage or Fealty, was 


A 


„ 


AA * 


Cc 


A 


(g) Feud. 1 8 ** 
(gh) Feuds were antiently called Beneficia, ut in 
p. 19. Hence many Eccleſiaſtical Feuds are to this Day 


called Benefices. Vide Spelman's Poſthum. Treatiſe of 
Feuds q. 


(i) Seld. Tit. of Honor 273. 
(k) Vide infra 19, 27. 


B 3 (as 


'6 An Imroduction to the 
(as it feems) in the Infancy of Feuds, - 
® Kind of military Engagement, ra- 
ther im hed than expreſſed (Y), to 
be fait to — ney and alſo 
Aſſiſtant. unto him (m). Sir Henry 
Spelman therefore calls a Feud, Pros 
chum militare (n), and Mr. Sommer ſays 


(o), chat every Inheritance is improperly 


and corruptly called a Tief or Fee, 


that is not holden Militiæ uta, the 
Ground of all Fees (p). 

To manifeſt the uch of this Aſ- 
ſerrion, it is neceſſary to take a ſhort 
View of the Original of Fexds; which 
were a military ' Policy of the” nor- 
thern conquering Nations (9) devi- 


-@< Vide infra 3 

(m) Seld. Title of Honor 274. 

[n)] Poſthum. Treatiſe of Feuds 6. 

(o) Treatiſe of Gav. 49. 

(p Feudorum inventum peperit rei Militaris alter. 

Sole. Gloſſ. ad verb. Feudum. 

Omnia Feuda ad militiæ ſubventionem expeditiorti itrvents 

Funt. Gregorii Syntagma jur. Univ. Lib. 6. Cap. 4, Sect. 1. 
(a) Conflat Feuderum originem a Septentrionalibus Genti- 


bus defluxiſſe, Oc. Crag, de jure feud. 25, 375. Schilt. 
| Com. ad jus Feud. Aman 8. Seld Title of Honor 


274. FSpelm."Ghſſ. ad verb. Lex. Hic contrattus ¶ ſcilicet 
Feudalis] un oft Germanicarum Gentium, neg; ufquam 
invenitur, niſi ubi Germam ſedrs poſuerunt, Grot. de jure 
nn NM 3- ey | d 
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ſed as the moſt likely Means to ſecure 
their new Acquiſts, and were large 
Diſtricts or Parcels of Land given or 
allotted by the conquering General, 
to the ſuperior Officers of his Army, 
and by them dealt out in lefs Parcels 
to the 22 Officers, and moſt de- 
ſerving Soldiers (r): Theſe Allot- 
ments or Portions of Victory natu- 
rally engaged ſuch as ted them 
to defend them; and as a Part could 
not be preſerved independent of the 
Whole, all Givers, as well as Recei- 
vers, were mutually and equally con- 
cerned to defend the-Whows's but as 


— 


Air) Gem ex F jos Pliniu 8 
ver iſſimꝭ dixit) Innumeræ Gentes domi inopia rei familia- 
ris preſſe egrederentur novas ſedes petiture, ; Van- 
dali, & Hunni, tandem etiam Langabardi [ut do. ahth ta- 
ceam] Inperiam Romanum diripuiſſent, Regiones ex * | 
captas militari more inter ſe diviſerunt, ut non minar 
erioram quam Principum in his Expeditionibus haberetur 
Aa Sc. Crag. bm feud. oy 20, - dd And 
Sir William Temple ſpeaking of the Saxons ſays, 
Princes or Leaders of their ſeveral Nations, —— 
Konings or Kings of the Territories they had ſubdued, 
and that they reſerved Part of the Lands to themſelves 
for their Revenue, and ſhared the reſt among their 
chief Commanders by great Diviſions, and among their 
Soldiers by ſmaller Shares. "Op rend to ae _ 
7 * 65. 


B 4 that 


An lutraduſtion to the 
that could not be done in a tumul- 
tuary Way, Order, and to that End 
2 military Subordination was neceſ- 
and therefore each Receiver 
was fuppoſed, in Conſequence of his 
Acceptance of any Portion, to o 
himſelf as long as he held it, to at- 
tend to, and enter into Meaſures for 
the Security and Defence of the 
Whole, whenſoever he ſhould be re- 
quired (ſ) by his Benefactor or im- 
mediate Superior, and was likewiſe 
ſuppoſed to be accountable to him as 
his Commander or Leader, for his 
Attendance, and a faithſul Diſcharge 
of his Duty: Such Benefactor or Su- 
perior was likewiſe ſubordinate to, 
and under the Command of his Bene- 
factor or Superior, and ſo upwards to 
the Prince or Chief himſelf. Thus 
a proper military Subordination was 


naturally and rationally enough in- 
| ferred and eſtabliſhed; and an Army 


t ) — ad i preflonda—— Vaſallus quam- 
din feudum tenet, & non ultra, Domino Juſfla — moventi 


tenebitur —— Prefiabit autem ea . non Wee 
33 ſeud. f. 29. 8 12 
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of ai were, as ſo many Sti- 


pendiaries, always on Foot, ready to 
muſter and engage in the Defence of 
ar Country (t): So that the * 


(t) La Acebunt of the Diſtribution of Gaul among 


the a ob being of this Nature, I ſhall here nobles the 


Subſtance of i it, viz. Duant au terres de la Gaule, Les Fran- 
cois viftorieus' les confiſquerent toutes.—Et hors celles, gu ils 
retindrent au Domaine du Prince, ils ee toutes les 
autres par Climats & territoires aux principaux Cbefi & _ 
pitaines de leur Nation, Donnant à tel toute une 
titre de Duchè : a tel autre un pays de Frontiere a titre de 

Marguiſat : a un autre une ville avec ſon territoire 8 
a titre de Comte: bref & autres des Chaſteaux ou willages 
avec quelques terres dalentour a titre de Barone, Chaſtel- 
lenie, ou ſimple Scigneurie, ſelon les merites particuliers de 
chacun, & ſelon le nombre des ſoldats qu'il avoit ſoubs luy 3 
car Cefloit tant pour eux que _ pour leurs ſoldats—lls ne 
concederent pas ces terres a leurs Capitaines pour en jour 
en toute Franchiſe, & ſans prefiation ou redevance aucune, 
ains les concederent a titre de Fief, cet a dire a la charge 
d aſſiſter a tous jours le Prince Soverain en guerre. 
Et non ſeulement le Prince Soverain des Francois conceda 
a ſes Capitaines tant pour eux, que pour leur  foldats, les 

terres de leur partage a titre de Fief vers luy: mais 
auſſi ces Capitames baillerent a chacun de leurs foldats la 
part, qu'il leur en voulurent conceder, a meſme titre de 
Pief vers eur, Oeft a dire a la Charge quils ſeroient tenus 
les affifter en guerre _— & Quantes gui il en ſeroit 
beſein, & par ce moyen leurs compagnies demurerent en- 
tires pour jamats. Ces Capitaines avoient le com- 
mandement & pu Nance publique en qualite d officiers, eflant 
tous jours demeurem en leur charges de Capttaines, En tant 


oP yr le moyen des Fils,” gilt avoient ſoubs ceux, 
8 


ompagnies & bandes efloient maintenues 4 
tuite, & de fait! aux livres des Fiefs ils font — 


Capitanei Regis aut Regni. Loy ſeau raite de Seigneurie 
13, + 1 ; 


Returns 


fo As Inroduttion to the 


Returns of Fealty, or mutual Fidelity, 
and Aid were not originally ex pats 
(u), bat ſeem to have been politick, or 
rather natural, Conſequences” drawn 
from the apparent Neceſſity, theſe 
warlike People were under, of main- 
taining their Ground with the fame 
I and by the fame Means they 
had got it. But as the Princes of 
Europe were every Day more and 
more alarmed by the Progreſs of the 
northern Standard, many of them 
went into this or a like Policy, as the 
ſtrongeſt Intrenchment; and in Imi- 
tation of it, they, reſerving the Do- 
minium or Propriety of the Lands 
they gave, parcelled out ſome of 
their © own Poſſeſſions or Territories 


under . Fa Ov), engaging 


455 Readers (or Services as now called) were not origi- 
er gate vel cd , for that was but Cautela ſupera- 
= but e Spelm, 2 
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their Beneficiaries or Feudataries, to 
make them like Returns of Fidelity 
and Aid, as followed from the Defign 
and Nature of an [ Feud (x), 
from whence the feudal Obi gations 
probably began to be conſidered as 
Renders, or Services 0 Render, cal- 
culated for the t of the Pro- 
prietary, who was, in reſpect of the 
Dominium or Propriety remaining in 
him, from henceforth called D 
mes (y). 


o 
rhea 
— 
” 
* 


* — 


Sed wt diſtractas in ideneas portiones fingulas fmgulis mili- 
tibus ¶ habito perſemarum reſpectu] Feudi, i. e. flipendii n- 
mine elacarant; Si & cum i patriam unantmiter tus 
rentur ¶ fidei Inter peſito jurcjurando] & Militant: Princips 
in auxilum venirent evocati,. Gloſſ. ad verb. Feo- 
| dum, —— The ſame Author (in his Treatiſe of Parlia- 
ments 57, 58.) ſuppoſes, that the King of land did in 
the ing portion out the Lands of England in this 
Manner: And the Lord Cote pry» that the firſt Kings 
2e of England in Demeſne ; 
s grand Manners & Royalties he) reſerved 
to themſelves, and of the Rabi (aps 27 Defence 
of the Realm, infeoffed. the Barons of the Realm, e. 


Iz An TutratuBlion to the 


-; The. feudal Policy having obtained 
thus far, the few Yes that had 
not [as above] gone into it confe- 
derated themſelves Prince and People, 
as Lord and Feudatary, to ſtand by 
and aſſiſt each other in Caſes of N 
mon Danger and Concern: (z) In 
Conſequence whereof, and of the 
Fealty expreſſed or implied in ſuch 
Confederacy, every Man s Poſſeſſion 
Was conſidered as a Fzup or Stipend, 
and became as ſuch a Pledge or Se- 
curity for the due Obſervance of his 
Rab, (a); . =O * feudal Policy 


w je . thus 


ea Fallen Fd nomine conceſſit. Hotoman. de verb. 
dal. Tub verb. Dominus. 


Dominus in Fure definitur, Dui proprictatem rei habet. 
de Jure feud. 43. 
us the French Words Seigneur and Sieur, and the 
E Words Sire and Sir, are all of them Appellations 
5 "elpeSing Fropriety. Vide Loyſeau Traitt des Seignauries 


Bo 62) Whether this was not our Caſe in England, will be 
'Gyuired hereafter, 


58, 78. 

(a) Note ; That 55 a — implied or en 
was an Engagement between the Superior and * 
or Lord and Feudatary, (as now called) mu 

comply with the ſeveral Obligations — — the 
"Nature of 'an""original Feud; for though Fealty, when 
expreſs, was ſworn only by the Feudatary and is ex- 
dE "_ Book of Feuds (Lib, 2. Titi'4.) to be Jas- 


jurandum 


r 
8 LY ” 
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thus hinted, and thus advanced, was 


now become the military Policy of 


the weſtern Parts of the World (b); 
and military Aid or Service (as now 
called) was underſtood to be the real 
or fictitious Terms of all Fropriety or 
Poſſeſſion: i in Europe. 

This general View of the Original 


* Progreſs of Fx ups, being ſuthci- 


ent to ſuggeſt their Nature; I ſhall 
now proceed to the Doctrine of Fans, 


. quod. a vaſallo ae Dans Vet chat it 


was binding on both Sides, appears from the mol} au- 
thentick Explications of this E nt: Thus accord 


ing to the Book of Feuds (Lib. 2. Tit. 6.) Yui Domino 


ſuo fidelitatem jurat, iſta 2 in memoria ſemper habere 
debet, Incolume, tutum, honeftum, utile, facile, * 
——Sed quia non ſulſicit K a male, niſi 2 

bonum eft, reſtat ut in ſex prediftis ene auxili- 
um Domino præſtet: Den/inus ; in bis omnibus 
vicem fideli ſuo reddere debet: And thus according. to 
Ravenna (in Conſuctud, Feud. Lib. 2. Tit. 6. p. 115.) 
Dominus non tenetur jurare Vaſallo fidelitatem, ſed in 
effettu tenetur fibi in tantum abſq; ſacramento, in — 
tum tenetur Vaſallus Domino cum ſacramento 

Et vice mutua eft obligatus Dominus Vaſallo ſuo virtute 
difle fidelitatis { ſeilicet ) a Vaſalls jurate. Vide Crag. 
de 8 fo. 44, 45. Wr e L. 1. 


«4 
X $6.1 Henry Spelman calls the ſeudal Law the Law 
of Nations; for fo, ſays he, I may term it then (ſpeaking 
of very early Times) to be in our weſtern Orb. W n 
Fe bum. 22 of Parliaments 5 7. 


1. 4 con- 
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confining my ſelf to ſuch Heads or 
Branches of * as moſt directly lead 
to the Knowledge of Tenures 
Fxuns, Fiefs or Fees were origi- 
nally y. precarious, and held at the Will 
of the Lord (c); then they became 
certain for one Year (d), — were 


but th Fzunps were not at this 
Time hereditary, yet the Vaſſals or 
feudal Tenants were called Vativi, as 

if born ſuch; and it was unuſual, and 
even thought hard to reject the Heir 
of the former Feudatary, provided 
he was able to do the Services of the 


Fxup, and the Lord had no juſt Objec- 


000 3 trorpore fic erat in Dominorum | poteflate 


am, ut guande yellent, ouferre N 15 
dum @ ſe datam. Foul. Lib 1, Ti — 


de righvis 


ä 1 
; Aeon baberent; Feud. Lib. 1. Tit. 1,-———Dtinde 
mulwit wt per annum integrum Hudum ſemel conceſſum 

mitatem haberet. Hanneton de jure feud. 139. 


(e) Deinde Statutum oft ut u/q; ad item e e- 


ceratur. Feud. Lib. 1. Tit. z.———— Pgftea' vero eo ventum 
22 W _ 
« 139. | N 


FY. 


$5 


tion 


ſome Time after given for Life (e); 


wy 1 4 * 
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tion againſt him (f): But though the 


Lord did not remove the Heir from 


the Fun, yet it is not likely that he 


ſucceeded abſolutely as of Courſe; but 
that he paid a Fine, or made ſome 
Acknowledgment, in the Nature of 
Relief (g), for the Renewal of the 
Fzup; and though ſuch Fine or Ac- 
knowledgment was originally made 
to ſecure the Succeſſion, which was 


then arbitrary, and at the Will of the 
Lord; 


yet it was continued even after 
Fkups banc hereditary (h), and is 


(f) Het Harabterie dre tum non erat in feudis, N- 
tivi tamen hi Tenentes — uf * Nos hodie, quos nift 


Juſt ; Al cauſa preceſſerit, & ad ſerviendum non ſuſfice- | 
trat a 74 poſſeſſienibus remavere. Crag. ds 


rent, durum 
jure feud. 20, 21. 


(z) Relevium ęſt præſtatio heredum, Qui quuem veters jure 


ſtudali non poterant 2 in feudis, caducum & incertam 


bereditatem relevalunt, foluta ſumma vel pecumiæ vel aliarum 
rerum pro diverſitate Fruderum, Schilt. Cod. de Bonis Lau- 


demialibus, Sec. 52 According to — Relevinm 


dicitur Honorarium, quod noous Vaſallus Patrons introitus cauſa 
largitur, quaſi merte alterius Vaſalli, vel alis quo cafu feudum 
2 am a novo ſubleyetur. V ide Hot. de verb. ſeu- 
dal. t 4 K. is ad verb. Relcuium. 
| (b) Thus in G o__ pc's fer acknowledgment was 
continued by an Proviſion in the Conſtitution, by 
which Feuds were ry, ah hereditary, vie. Servate fu m 
um Valvaſaon in dandis Eu & armis ſuis Senioridus. 
ide Feud, Lib. 1. Tit. t. 
* 8. Seer. * e 


well 


ee Lib. 3. 
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= well known at this Day (tho by ſeveral 
| Names) in moſt Countries. 
Fxups were afterwards ebend 
| Biol the Life of the firſt Vaſſal or 
1 feudal Tenant, to his Sons or ſome 
one of them, whom the Lord ſhould 
1 name (i); but in ſuch Caſe the feu- 
| dal! Donation (k) was not extended 
N beyond 


| (5 Sic pres 1 fe od filins deveniret in quem ( ſcil. ) 
4 Dominat hoc — vellet bene confir mare. Feud, Lib. 1. 
| Tit. 1. Proindeq; receptum ut ad eos Vaſalli filias 
| 1 id beneficit feud: Dominus conceſſiſſet deveniret, & 
| . eee of gue 
Le. ale he Inteflata feudi Succeſſio equaliter per- 
nineret. Hanneton de jure feud.” 139. Schilt. Cod. de nat. 
d. Feud, Cap. 1. Sect. 5. 
(k) Though the Feudiſts have nerally 8 
„ as mere Donations: Yet 2 =: (Treat of 
Gav. 111.) fays, that the feudal Giane, in reſpect of the 
incident Services, is improperly called a Donation, being 
but feodalis dimiſſo, i. e. a Demiſe in Fee: But ſtill the 
Feudiſts did properly enough call it a Donation. 1½, "1 
Becauſe, it was not originally ſuppoſed to be made for any 
| immediate or contracted Equivalent; and the Services 
* were rather Conſequents of the Relation atiſing from the 
Feud or the general feudal Policy, (ut Tee than im- 
mediate Returns, in Conſideration of the Feud or Benefit 
conferred by the Lord; and thus Grotius muſt be under- 
ſtood, when he ſays. (in his Treatiſe de j jure Belli & Pa- 
£is Lib, 2. Cap. 12. Seat. 5.) that in feudali contratiy 
rei  feudalis conceſſio beneficium et, Pactis autem milita- 
rit oper pro tutela_eft, facio ut facias. 2dly, Becauſe as 
the Lord had the free Choice of his Vaſſal, and confer'd 
the Feud on whom he pleaſed, and the Services of the 
Feud, were not ſo much calculated for the particular Ad- 
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Lau of Tenures, 17 
beyond the Words by any preſumed 
Intent, but was taken ſtrictly (I), in- 
ſomuch, that if the Donation was to 


a Man and his Sons, all the Sons ſuc- 
ceeded in Capita; and if one of them 


died, his Part did not deſcend to his 
Children, or ſurvive to his Brothers, 
but returned to the Lord (m): In Pro- 
ceſs of Time Grandchildren ſucceed- 
ed to Sons, and Brothers to Brothers 


(n), if the Feup was antiquum aut 


C pater- 


vantage of the Lord, as for the Defence of the Commu- 
nity united under a feudal Policy; the Preference given, 
and Intereſt moving from the Lord, was a Benefit confer- 
red in ſuch a Manner, that in reſpe to the Lord, It might 
very well be called a Donation: Et licet ſays Crag. (de 
jure feud. 42.) Feuda aliter hadie comparentur, intervent + 
ente ſæpiſſimè pretio, aut alia re pro pretio, Denominatio ta- 
men fit ab eo quod prævalet Et Duanquam pretio inter- 
veniente, tamen juſtum pretium nunguam numeraſſe preſumi- 
tur, Qui ſe fidelitatis & obſequii vinculo alii aftringit ; vin- 
culum enim hoc obſequit pro parte pretii eft : Ttaque feudum' li- 
berum & gratuitam donationem definimus ad illud quod fieri 
debet attendentes, non ad id quad in hoc corrupto ſ@culo apud 
degeneres homines in uſu frequenti videmus. 

(1) Feudum ex ſua natura eft ſpecies guædam Donationis, 
& equum gſi ut omnes Donationes ſint ſtricti juris, ne quis 
plus donaſſe præſumatur, quam in Donations expreſſerit. 
Crag. de jure feud. 50. 

(m) Crag. de jure feud, 21, 22. 

(n) Paſtremo vero Lege a Conrado Imperatore promul- 
gata (feud, Lib, 5. Tit. 1.) ad Nepotes ex filiis maſculis 

| hac 
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paternum, that is to ſay, not newly 


purchaſed, but came to the Brother, 
by Diſcent from his Father: But if 
the FeuD was what the Feudiſts cal- 
led Novum, that is to fay, newly 
purchaſed or acquired by a Brother, 
a Brother ſhould not ſucceed to it ; 
unleſs it was by Virtue of an expreſs 
Proviſion in the Conſtitution of the 
Fzxup (o). And at length not only 
Deſcendents in the direct Line ſuc- 
ceeded in Infinitum, but Collaterals 
alſo without Regard to their Degree, 


provided they were deſcended from, 
and were of the Blood of the firſt 


Feudatary ( p). 
Sir 


hoc ipſum productum 1 Hanneton de jure feud. 139, 
140. Cum vero Conradus Roman: proficiſceretur petitum 
eft fidelibus, Qui in ejus erant ſervitio, ut Lage ab eo pro- 
mulgata, hoc etiam ad Nepotes ex filio producere dignaretur, 
& ut frater fratri ſine legitimo Hærede defuntlo in Bene- 
ficto quod eorum patris fuit, ſuccedat. Feud. Lib, 1. Tit. x, 
19. Lib. 5. Tit. 1. Spelm. Poſthumous Treatiſe of Feuds 
4. Crag. de jure feud. 21, 22. | 

(o) Feud. Lib. 1. Tit. 1, 8, 14, 20. Lib. 2. Tit. 12. 
90. Crag. de jure feud. 22, 163, 242. | 

(p) Tandem fafium eft ut Feuda nin folum ad De- 
ſcendentes in perpetuum tranſirent, { ed etiam ut ad Col- 
laterales, Qui ex primo Vaſallo deſcendebant, in Infini- 


tum 


* 
Lau of Tenures. 19 


Sir Henry Spelman ſays (q), That 
theſe ſeveral Conditions of Fzups had 
their- ſeveral Denominations, that is 
to ſay, while they were precarious 
they were called Munera; afterwards 
when they became temporary and for 
Life, they were called Beneficia; and 
that they were firſt called Feuda when 
they began to be granted in Perpe- 
tuity, and not before: And agreeably 
to this, Mr. Somner calls Beneficium, 
Feudum's elder Brother, and fays that 
Feudum was a Word not known until 
about the Year 1000 (1). 

\- Fexups being thus eſtabliſhed, and 
all feudal Poſſeſſion being at this 
Time of military Obligation, and in 
the Hands of military Perſons, who, 
being under frequent Incapacities to 
cultivate and manure their own Lands, 
found it neceſſary to commit Part of 


tum continuarentur, Crag. de jure feud. 22, 50, 242, 243, 
244. Feud. Lib. 1. Tit. 1. Shilt. de Nat. Succeſſion. Cap. 
1. Sect, 8. Spelm. Soſthum. Treatiſe of Feuds 4, 5. Za- 
ſius in uſus feud. 46. | 

7 Vide Spelm. Poſthum. Treatiſe of Feuds 4, 6, 9. 


(f) Treatiſe of Gavelkind 102, Vide Schilt. de Nat. 
Suce. Cap. 1, Sect. 3. | 


Gy them 
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them to ſuch Perſons as, having no 
feudal Poſſeſſion of their own, were 
glad to poſſeſs them upon any Terms: 
To ſuch Perſons therefore they gave 
ſome ſmall Portions of their Lands, 
obliging them to ſuch Returns of Ser- 
vice, Corn, Cattle or Money (u), as 
might enable them to attend to the 
feudal Duties, without Interruption 
from Affairs of a lower Nature, and 
of mere private Concern: By means 
whereof the feudal Policy was con- 
ſiderably extended, in regard that all 
Perſons accepting any Kind of Inte- 
reſt in a Feup, did not only impli- 
citly engage to do nothing to the 
Prejudice of it, but were, under an 
expreſs or implied Fealty, obliged to 
anſwer the ſtipulated Renders, and 
to promote the Peace and Welfare of 
the feudal Society. 

Theſe, and ſuch like Intereſts, 
being in this View conſidered - as 


(u) Vide Crag. de jure feud. 20, 65. Loyſeau Traite 
des Seigneuries 15, 


Feups 


Lau of Tenures. 21 
Feups (w), the ancient feudal Sim- 
plicity branched out into great Varie- 
ty, and gave Way to ſo many Devi- 
ces, that it became a neceſſary Rule 
or Direction of the Law of Fzups, 
that in the Conſideration of a feud 
Tenor (x) Inveſtituræ eft inſpiciendus, 
and that for the Reaſon expreſſed in a 


(w) Qualitercungue datum fuerit (Feudum) five ad pro- 
prium, ſiue ad Libellum, Licet propriam feudi naturam non 
habeat, jure tamen feudi cenſebitur. Feud. Lib. 2. Tit. 44, 
48. Nec obſlat quod Feudum improprium non fit Feudum, 
cenſetur tamen jure feudi, hinc & flatuta de feudis loguentia, 
etiam ad impropria pectant. Stry. Exam. jur. feud. Cap. 

. 2. Nuod in materia feudali ea, que flatuuntur 
in milite, habent locum in non Milite, & intelliguntur etiam 
pro quolibet ſimplici Vaſalls, Ravenna in Conſuetud. feud. 
64. And according to Zafius, Si Vaſallo feudum ita con- 
cedatur, quod pro ſervitiis annuam vini, frumenti, pecuniæ 
penſionem præſtare poſſit, & ad alia ſervitia non teneatur, 
Ea conventio a feuds degenerat cujus et Natura nt incerta 
int ſervitia (addas & Militaria): In aliis tamen feudum re- 

manet, quia Obligationem ſervitiorum in aliud onus commus= 
tare, non eft contra ſubſlantiam feudi. Nam feudi ſubſtan- 
tia eft, Vaſallum eſſe Fidelem, & Domini rebus, bonts, honort, 
vite, non inſidiari, feudumque a Domino recognoſcere. Za- 
ſius in uſus feud. 117, 121. | 

(x) Tenor eft pactio contra communem feudi naturam 
ac rationem in contrattu Interpoſita. Hotoman. de verb, 
feud. In verb. Tenor. Feud, Lib. 2. Tit. 2. Sect. 2,—— 


Tenor oft qui dat Legem feudo, & plerumque naturam 
feudi mutat, Crag, de jur. feud. 50. Zaſius in uſus feud, 
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like Maxim of our Law, Modus legem 
dat Donationi. 

The Feudiſts therefore in order to 


preſerve the genuine Notion of a 
pure original Fx up, and to digeſt as 


far as poſſible, the various new invent- 
ed Fx Ups, or Forms of Donation, have 
drawn up ſeveral Syſtems (y) of Fzups, 
which they principally divide into 
Feuda propria vel recta, S1 mpropria 
vel Degenerantia (2). 2 


(y) The firſt of them are to be found at the End 
of the Corpus Juris Civilis, and are ſuppoſed to have 
been. written by Gerardus Niger and Obertus de Orte, 
about the Year 1170. (or 1154. according to Barbeyrac, 
Notes on Puffendorf de jur. nat. Lib. 4. Cap. 8. Sel. 
12.) at the Command of the Emperor Frederick : But 
Crag. takes them to have been only tumultuariè con- 


 feripu ex adverſarits ſeve Schedis Gerardi & Oberti relic- 


tis, ab alio quam if/is collectis; Obertus enim & Gerar- 
dus, prout quægue fatii ſpecies occurrerat, conſulti quid de 
eo ſentirent, ſcripto declararunt : Hæc eorum Adverſaria 
poſt eorum exceſſum aliquis Juris feuderum Studioſus in 
Libros redegit fine Delectu, fine Methodo. Vide Crag. 
de jure feud. 206, 27, Hanneton. de jur. feud. Lib, 1. 
Cap. 1. | 

(z) Prima Feudorum Diviſio eſt in proprium & im- 
proprium, & hœc quidem precipua & primaria diviſio oft, 
a gqud religue (licet alis reſpectu) dependent, & ad cam 
reducuntur. Crag. de jur. feud. 5 1. Stry. Exam. jur. feud. 


Under 
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Under the Head of Feuda propria 
vel recta, they treat of the Nature 
and Qualities of a pure original Feud 
(a), and under the Head of Feuda 
Impropria & Degenerantia, they 
treat of all limited or qualified Feuds, 


any way deviating from (b) the Sim- 
plicity of an original Feup : And tho 
this Diviſion doth in Truth compre- 
hend and take in all Kinds of Fxups, 
yet the Feudiſts have ſubdivided 
them into ſeveral Species (c), ſug- 
gefting by various Additions, the Dig- 
nity or Privileges of the Fzup ; its 
Continuance or Courſe of Succeſſion, 


(a) In quo nullibi a communibus juris — regults rece- 
ditur, ſed naturalia ſua ubigue ſalva nec ulla pattione re- 
firifta retinet. Stry. Exam. jur. feud. Cap. 3. Q. 3. 

(b) Feudum Improprium eft quod a propria Feudi natura 
recedit ex patto & - conventione contrahentium. Stry. Exam. 
jur. feud, Cap. 4. Q. 1. Inproprium id Feudum dicitur 

Quod a naturali i frudi 2 Qualitate declinat, & quod pacto & 
— vel obſeguiis nominatim eſt alligatum, contraque 
innatas Heudi Qualitates impropriatur. Crag, de jur. feud. 
51. Zaſius in uſus feud, 112, 113. 

(e) Feudum vel ab effeftu vel aligua cauſa efficienti wel 
formal in multas ſpecies dividitur. Cowel. Inf. Lib. 1. Tit. 
2. Sect. 5,—12. Quam diverſa Feudorum fit natura, col- 
ligi pateſt ex eo quod a nonnullis juris Feudalis Doctoribus 


110 Feudorum genera enumerentur. Beuſt, Com. ad Stry. 
Exam, jur, feud, 47, 


C 4 or 
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or the Qualifications and Condition 
of the Feudatary, or his Manner of 
acquiring it, or otherwiſe expreſſing 
ſome Quality ſeperadded to, or in- 
trenching upon the Purity and Sim- 
plicity of a proper genuine Feup. In 
one or other of theſe Views, the 
Reader will readily apprehend the 
moſt uſual Diviſions or Diſtinctions 
of Fsups, as Feudum Mobile (d) & 
Ignobile (e), Ligium (f) & non Ligi- 


(d) Nobile feudum vocant in jure quod à principe qui ſu- 
periorem non agnoſett conceditur Cum dignitate & ju- 
riſdiftione,— Crag. de jure feud, 56. Et qucd poſſeſ- 
ſerem ſuum nobilitat, vel eum qui prius erat, nobilem oſtendit. 
Zaſius in uſus ſeud. fel. 5. PO in 

(e) Inobile, quad a minimis Valvaſoribus vel etiam a 
plebe paganis— in ſeudum conceditur. Zaſius in uſus feud, 
fol. 5.— Jud alias. vacatur Feudum Burgenſe, Stry. 
Exam. jur. feud. Cap. 3. Q. 36, 37. So that in Truth 
(as Sir Henry Spelman ſays) Feudum ignobile nobili oppont- 
tur, & proprie dicitur quod ignobilibus & Rufttcis com- 
petit, nulla Feudali privilegio ornatum— Duod— Nos 
Soccagium dicimus-— Nonnulli Burgenſe wocant. Vide 
Spelman and Du Freſne Gloſſ. ad verb. Feodum & 
Feudum. 

(f) QAuod a Principe ſuperiorem non agnoſcente confertur 
Feudum Ligium dicitur. Crag. de jur. feud. 79. Quand 
Vaſallus Domino fidelitatem contra omnes ſine exceptione pro- 
mittit. Stry. Exam. jur. feud. Cap. 3. Q. 40. Et talis f- 
lelitas ei tantum debetur, Qui ſuperiorem non agneſeit, Crag, 
de jure feud. 57. Seld. Tit. of Honor, 38, 39. 


2 


Law of Tenures. 25 
um (g), Francum (h) & non Francum, 
Reale & perſonale, vel L perpetuum & | 
temporale (i), Ecclefiaſticum (k) & ſe- 
culare (I) Antiguum ſeu Paternum (m) 
& Novum (n), Dividuum & Indivi- 


duum 


(g) Quod de alis quam de principe tenetur, feudum non 
Ligium (dicitur). Crag. de jure feud. 79. Et in quo 
ſemper excipitur perſona primi Domini. Crag. ibid. 57. 
Quando Vaſallus non indiſtindte fed hoc vel illo excepto ad 
fidelitatem Domino prafiandam ſe obligat. Stry. Exam. jur. 
feud. Cap. 3. Q. 42. 

(h) Quad ab omni ſervitio liberum eft, cujus rara aut 
potius nulla in ipſo textu mentis fit, frequens tamen apud 
Doctores. Crag. de jure feud. 5 2. Stry. Exam. jure feud. 
Cap. 4. Q. 30. Vide Liyſeau's Account of the Original 
of Franc Fiefs, Loyſeau Traite des Seigneuries fol. 15, 

(i) Crag. de jure feud.-53. Zaſius in uſus feud, 5. 

(kx) Ecclefiaſlicum dicitur triplici reſpectu, tum quad ab 
Eccleſia datur, tum quod ab ea recipitur, et tertio quod datur 
E recipitur a Clerico, Licet non tanquam ab Eccleſia. Za- 
ſius in uſus feud. fol, 6. Et quod in re Eccleſiæ con- 
fiituitur. Stry. Exam. jur. feud. Cap. 3. Q. 24. Vide 
Crag. de jure feud. fol. 55. | 

() Duod a ſecularibns datur & recipitur. Zaſius in uſus 
feud. fol. 6. Et qued in re ſeculari conflituitur. Stry. 
Exam. jur. feud. Cap. 3. Q. 25. | 

(m) Paternum five antiquum feudum id dicttur, in quo 
quis patri, avo aut alicui majorum ſuccedit. Crag. de jur. 
feud. fol, 55. Quod jure ſucceſſionis ad aliquem devolutum. 
(Stry. Exam. jur. feud, Cap. 3. Q. 9.) Quicungue ex Su- 
pertoribus id acquiſivit. Feud. Lib. 2. Tit. 50. 

(n) Qued de novo acquiſitum fuit, & habet initium in 
perſona Inveſliti, nec a Progenitorum ſucceſſione provenit. 
Zaſius in uſus feud. fol. 6. Crag. de jure feud. fol. 55. 
8 de jure feud, 30. Stry. Exam. jur. feud, Cap. 3. 
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duum (0), Maſeulinum (p) Fami- 
neum (q). Theſe Diviſions or Di- 
ſtinctions of Fxups thus hinted, need 


not be particularly conſidered; be- 


cauſe I ſhall, under the Heads of 


Proper and improper, have Opportu- 
nity to ſuggeſt ſo much of the Na- 


ture, and fuch of the Qualities, of 
Fzvps in general, as will ſufficiently 


evidence and explain the great Diffi- 


As this Diviſion is the Foundation of the Diſtinction, 
and Differences taken in our Law, between Eſtates by 
Diſcent and by Purchaſe, and I ſhall have little Occaſion 
hereafter to conſider it in this View ; I ſhall here give 
the Reader the feudal Notion of it in Zaſus his Words, 
{viz.) Feudum ſiue fit antiquum ſrve novum dum nihil aliud 
accedat, a. ſeudi recti natura non recedit ; Licet Qualitates 
inter ſeſe differant, quod nova dicuntur et paterna, & quod 
alterum in ſucceſſine eff potentius, quia ad agnatos proten- 
ditur, alterum infirmius quod ad latera non porrigitur. 


Zaſius in uſus feud. fol. 124. In jure enim Deſcendentes 


tantummodo fuccedunt in feuds novo, itaque feudum novum 
ad Collaterales ex parte patris nunguam pertinebit, cum in 
feuds antique etiam Collaterales ſuctedant. Crag. de jure 
feud. fol. 55. | 

(o) Feudum Dividuum vel Divifibile id dicitur quod in 
portes dividi poteft, & Individuum vel Indiviſibile quod in par- 
tes diuiſianem non admittit, Crag, de jure feud, 58. Zouchei 
deſcript. Jur. temp. par. 2, Sect. 2. | 


(p) Quod ad maſculos tantum tranſit, Quod in feuds re- 


gulare eff, Zaſius in uſus feud. fol. 6. 


(a) Quad wel a farmina deſeendit vel in quad famine 


ſuccedunt, Crag. de jure feud. fol. 52. Quad ad farminas 
extenditur. Zaſius in uſus feud, fol. 120. 4 
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Law of Tenuret. 7 
culties, and the Reaſon of our Eng- 
liſh Tenures. 7 © OR TO 
Firſt then, proper FruDs are ſuch, 
and ſuch only as are purely military 
(r), and at this Time hereditary (1), 
and fuch as in all Reſpects preſerve 
the Nature of an original Fx up, that 
is to fay, ſuch as are militie gratid 
_ generouſly given without Price (t) or 
Stipulation to Perſons duely qualifi- 
ed for military Service, the requiſite 
Renders or rather Obligations, as ſo- 


cial Duties, reſulting from the Na- 


„„ 
5 


(r) Vide ſupra, p. 5, 19. 

(0) Though all Feuds were originally precarious (ut ſu- 
pra 19.) Et bereditarium eſſe (ſays Strykius) hoc fatti «ft 
& contra naturam feudi. Stry. Exam. jur. feud. Cap. 4. Q: 
52. Yet now ſuch only as are perpetual, are conſidered 

as proper Feuds; recti autem Feudi natura hec eſt, quad ad 
 Heredes tranſitorium fit in Infinitum. Taſius in uſus feud. 
112. In jure Longobardico & Alamanico proprium ac rectum 
illud (Feudum ſcilicet) tantum dicitur, quod pro arbitrie 
auferri nequit, ſed tranſmittitur. Schilt. Com. ad Jus feud. 
23 p. ** Vide Feud. Lib. 1. _ I. & ibid. in 
rg. num. 46, 47. Crag. de jure Feud. 46, 53. & Spelm. 
Poſthum. Treatiſe of Feuds 5 6. ” 
5 (t) Rectum feudum gratis concedi debet. Hanneton. fic 
de jur. feud. 20.— ju feuds native & genuine pretium non ad- 
1 mittitur, nec merces, aut quid aliud niſi militaris opera. Vide 
| Crag, de jure feud. fol. 42, 49, 125. Ex gratia & gra- 
tuito Domini beneficio Originem ſumpſit (feudum ſcilicet 
rectum). Zaſius in uſus feud. 112. 
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ture and Deſign of a feudal Confede- 


racy (u), being properly uncertain () 


and emergent as the Occaſions of War 


\and Defence. 


It was the military Nature of theſe 
Fx ups, that firſt rendered Women (x) 


and Monks (y) incapable of receiving 


Or 


(u) Vide ſupra p. 7. &c. 

(w) Feudorum natura ęſt, ut Incerta fint ſervitia. Zaſius 
in uſus feud. 114. Recti feudi natura eff, quod Vaſallus 
fidelitatis ſacramento ad Incerta ſervitia obſtringatur. Ibid, 
112. 

(x) Natura ab omni feuds fœminat ſecludere videtur, quaſi 
ad obſequia Domini que vel in conſulendo vel in militando 
confiſtunt, quorum præcipue cauſa Feuda conſtituuntur, Impares 
ineptas. Crag. de jure feud. 48, 50. Fæmina ab omni 
feuds tanguam inutilis five inbabilis excluditur—neque enim 
ad munera militaria pro quibus ſolis feuda dabantur, earum 
opera Dominus uti pot el: Ne: arma traftare norunt, quod 
proprium eff Vaſallorum : Neque in confilia Domini admitti 
Mulier potęſt, cum que audit reticere neſciat. Ibidem 236. 
Femine enim regulariter feudorum capaces non ſunt, utpote 


ad ſervitia inhabiles. Stry. Exam. jur. feud. Cap. 4. Q. 4. 


Cap. 15. Q. 3. 
) Qui Clericus efficitur aut votum Religionis aſſumit, 
hoc ipſo feudum amittit. Feud. Lib. 2. Tit. 26, 30. Eo 
guad deſiit eſſe Miles ſæculi, qui factus eft Miles Chrifti 
Nec beneficium pertinet ad eum qui non debet gerere 
officium, Feud. Lib. 2. Tit. 21, 109, And the Law was 
the ſame in England while Monkery prevailed here ; but 
an Engliſhman profeſſed abroad was always, and is now 
capable in England, (2 RolPs Abr. 43. C. 1 Inft.132. ö.) 


and this was the better Opinion in Sir Lawrence Ander ton's 


Caſe, debated 12 Dec, 1722, at Serjeants Inn in Fleet- 
fireet, 
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or ſucceeding to Fxups of this Sort; 
and it was in Conſequence of the 
military Relation ariſing between the 
Givers and Receivers of ſuch Fzups, 
and of the obviovs Inducements to 
the Superior or Lord, to confer ſuch 
Fnxup on this or that particular Perſon, 
(which were the military Qualifica- 
tions and Ability of the Perſon) that 
the Feudatary could not alien the 
FrxuD without the Conſent of the 
Lord (z); and as he could not alien, 
ſo neither could he exchange (a), 


pledge, mortgage, or otherwiſe ſub- 


* 


ject it to his Debts (b), and by ſuch, 


Or 


fireet, upon an Appeal from the Commiſſioners of the 
forfeited Eſtates, notwithſtanding it appeared by his own 
Confeſſion, that he had been a Benedi#ine Monk fourteen 
Years in France. | 
(z) Vide Feud, Lib. 1. Tit. 13, 21. Lib. 2. Tit. 9, 34, 
8, 44, 52, 55. Crag. de jure feud. fol. 339. Lindenb. 
oll. legum antiq. inter LL. Longobard. Lib. 3. Tit. 3. 
Sect. 9. Zaſius in uſus feud. fol. 68, 69. 


(a) Alienationis nomine comprebenditur permutatio, Crag. 
2 Jo ob fol. 340, nec permuteri feudum poſſit. Ibid, 


(b) Feuda non poſſint ullo pafto alienari per Vaſalles, 


nec in totum, nec in partem quocungue titulo five pigns- 
ris, Venditionis, five in Anime ſalutem, ſeu ullo pror- 


ſus diſtractianis genere- nec in ſolutum dari feu- 
» dum 
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or by any other Means put it into the 


Hands of a Stranger. And as the 
Feudatary could not alien the FE up 
without the Conſent of the Lord, ſo 


neither could the Lord alien or tranſ- 
fer his Seigniory or Superiority to an- 
other, without the Conſent of his 
Feudatary (c), for the Obligations of 
the Superior and Inferior, being mu- 
tual and reciprocal (d), the Feudatary 
was really altogether as much intereſted 
in the Conduct and Ability of the 
Lord, as the Lord was in the Quali- 
fications and Ability of his Feudatary : 
And as the Lord could not alien, fo 


dum poſſit. Zaſius in uſus feud, fol. 69. Vaſallus feudum 
ſuum fine Domini conſenſu oppignorare aut Hypothecare non 
poteſl. Crag de jure feud, fol. 343. Vide Feud. Lib. 2. 
Tit. 8, 55. Schilt. Cod. jur. Alaman. Cap. 26. & Com. 
adinde p. 179, 180. 3 

(e) Ex eadem Lege deſcendit quod Dominus fine vo- 
luntate Vaſalli feudum alienare non poteſt. Feud. Lib. 2. 
Tit. 34. Sect. 1. Ex jure feudal: non minus Dominus 
prohibetur ab alienatione ſur Domini directi fine con- 
fenſu ſui Vaſalli, quam Vaſallus ab altenatione ſeudi, & 
utroque caſu pari pœna & hic & ille punitur, ille amiſſi- 
one directi Dominit, hic, Utilis, Crag. de jure feud. fol, 
129, 374, 375. Vide Feud, Lib. 1. Tit. 22. Zaſius in 
ms _ fol. 44, 70. Stry. Exam. jur. feud, Cap. 19. 
. Q. 16. 

(d) Vide ſupra p. 12. Note (a). 


neither 
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neither could he exchange, mortgage 
. or otherwiſe diſpoſe of his Seigniory, 
without the Conſent of his Vaſſal (e). 
Again, as the Vaſſal or Feudatary 
could not alien, ſo neither could he 
deviſe or diſpoſe of the Fzxup by Will 


(f), or by any means (when Fzups 
were become hereditary) prevent or 


vary the feudal Courſe of Succeſſion, 
which in all proper Feups belonged 
to the Sons only (g), (excluſive of 
Daughters) and to them equally (h): 
Until by a Conſtitution of the Em- 
peror Frederick, Honorary Fxups be- 


(e) Omnibus modis prohibemus, ut nullus Senior de beneficto 
ſuorum militum, Cambium aut Precarium aut Libellum ſine 
corum adſenſu facere preſumat. Conſtitut. Conradi feud. 
Lib. 5. Tit. 1. Lindenb. Coll. LL. antiq. inter LL. 
Longobard. Lib. 3. Tit. 8. Sect. 4. | 

(f) Certi juris eft, neque Feuda teſtamento relingui, aut 
Hæredi vero Teſtamento præjudicari poſſe, ratio eft, quod feu- 
dum non tam a Vaſallo teſlante quam a Domino Legem ca- 
plat—————Extrane: Heredis Inſlitutio eft quaſi alienatio. 
Crag. de jure feud. fol. 131, 340. Nulla ordinatione de- 
nn in feudo manente vel valente. Feud, Lib. 1. Tit. 8, 

> Co 

(g) Succedunt Tantum filii, Feud, Lib. 1. Tit. 8. And 
Creg. reckons it among the Naturalia feudorum that maſ- 
555 tantum Heredes ſuccedant. Crag. de jure feud. fol. 
48, 50. 


(h) Feud, Lib. 1. Tit. 8. Schilt, de nat. Succeſſion. 
feud. p. 6. 


Came 


e 


ſider every Fxup (that is to ſay) every 


deſcend to the eldeſt Son only 


bartered for any 
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came Indiviſible (i), and as ſuch they, 
and in Imitation of them military 
FeuDs in moſt Countries, b to 

(k). - 
Secondly, Under the Head of In- 
er Feups, the feudal Writers con- 


Eſtate, howſoever acquired or poſſeſſed 
upon Terms of Fealiy, that doth not 
in Point of Acquiſition, Service, Ac- 
knowledgment, Succeſſion and the 
like, ſtrictly conform to the Deſign 


and Nature of a proper military Feu : 
All Feups therefore that are ſold or 
immediate or con- 
tracted Equivalent (1), or that are 
granted Free of all Service (m), or in 

N- 


— 


(i) Ducatus, Marchia, Comitatus de cetera non divida- 
tur. Feud. Lib. 2. Tit. 55. Set. 1. 

(x) Primevo feudali jure hanc de Majoratu ſeu Senioratu 
abtinuiſſe regulam, ut regulariter Senior fratrum Et Religuos 
fratres a aj excluderet. Schilt. ad Cod. jur. 
Alaman. p. 

(1) Vide F 4th p. 27. 

(m) Such Fzud, though it ſeems to retain little or 
nothing of the Nature of a Feud, is notwithſtanding an 
improper Feud, Et cenſebitur jure feudi in omnibus, 
præterquam in ſervitii preflatione, nam iiſdem cauſis 
ac delictis amittitur, ſicut alia feuda excepto ſervitio, 


guod 
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Conſideration of one or more. certain 

Service n), (whether military or not 
military) or upon a Cens or Rent in 
Lieu of Service; and all ſuch Fzups, 
as are by expreſs Words, in theit 
Creation or Conſtitution; alienable, 
or allowed to deſcend indifterently 
to Males or Females, are improper 
Fßups, and are ſeverally treated of 
by the Feudiſts under the Heads of 


gued ex pas tion debet, Feud, Lib. 2. Tit. 23. Num. 43. 
In al g. | ' # — : . k 
| En EA Feudum expreſſe ab omnibus ſervitiis ſit 
immune, non tamen a maleficiis, que aut in faciende aut it 
celando conſiſtunt, Vaſallum liberat inc fit ut apud 
nos (ſcilicet Scotos) non minus in franco feud quam in aliis, 
pane feliz, purpreflure, & dielictorum que his ſunt 
ſimilia, locum habent : Non autem Recognitio ob alienationem 
majoris partis, cum hec Alienatio delictum conjunttum non 
habeat, Crag. de jure feud. 52. Note however that, 
though this Power of aliening, ſuch Feud, may be 
agreeable to the Cuſtoms of Scotland, yet according to 
Zaſius, Feudum francum inconſulto. Domino alienari nom 
pelſit; Quia fi delingueret (Vaſallus) puniri non poſit, 
cum effet ei facultas Feudi alienandi. Zaſius in uſus 
feud. 123. 1 ee , 
(n) Feuda ad certa ſervitia data, ut Vaſallus Domi num 
comitetur, eum expectet, ſerviat, & ſimiles operas præſtet, 
4 ia Feuda dicuntur, quia feudorum natura eſt, ut in- 
rerta fint ſeryitia. Zaſius in, uſus feud. 114. Crag. de 
jure feud. 46, 48. Feud, Lib. 2. Tit. 51. Set. 
Stry. Exam. jur. feud. Cap. 4. Q. 


8 Feuda 
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Feuda Emtitia (o), Franca ( p), Cenſu- 
alia vel Emphiteutica (q), Alienabilia 
(r) & Feminina (1), &c. 

1t would be a wild and fruitleſs At- 
tempt to treat diſtinctly of the ſeveral 
Kinds of Fzups of this Nature; eſpe- 
cially ſince there are no two Syſtems or 
Countries (t) that agree in all Points 
concerning them : So that I muſt re- 
fer ſuch Perſons as are curious, to 
thoſe Authors who have already wrote 
of them, and ſhall content my ſelf 
to advertiſe the Reader of theſe five 
1 only concerning them. 


(o) Zaſius in uſus feud, 116, 117. —_ Exam. jur. feud, 
Cap. 4. Q. 13, 14. 

(p) Vide ſupra p. 25, 32, 33. in Marg. 

(q) Feudum cenſuale ęſt ubi Vaſallus prædium ſub pro- 
miſſione fidei accipit, ut lico ſervitiorum certum cenſum vel 

penſionem quitamis præſtat. Stry. Exam. jur. feud. Cap. 4. 
* 35. Schilt. Com. ad Cod. jur. Alaman. 197, 391, 392. 

r) Feudum alienabile eff, — alicui hac ratione concedi- 
tur, ut JVaſallus idem in quemeunque alienare vel transferre 
peſſit, quod contra propriam Feudi naturam eft. Stry Exam. 
jur. feud. Cap. 4. Q. 53. Zaſius in uſus feud. 119, 

(T) Vide ſupra p. 26, 28. 

(t) Jus feudale a ſipfo pro diverſitate locorum & Re- 
gionum in  quibus uſurpatur differt. Crag, de jure feud. 
8 7 5 


I. That 


I. That Fealiy, the eſſential feudal 
Bond, is ſo neceſſary to the very No- 
tion of a Fevp, that it is a down- 
right Contradiction to ſuppoſe the 
moſt improper Fzup to ſubſiſt with- 
out it (u); but the other Obligations 
or Properties of an original Fx up, may 
be qualified, or varied by the Tenor 


or Expreſs Terms of the del Do- 
nation. 


e, Ndilitat non ſolum vinculum ęſi feitdi ſed vera ejus 


entia, fine gua nullum Feudum ſubſitere poſit, adeo ut 
tas ipſa ne padto quidem remitti „ aliagui in aliam 


 comfrafius iem tr it allodium. + EY 


_ Feud. 45, 46, 47: Stry. Exam. jur. feud. 

b. ni feeds fidelitas pra ſtanda * fd . + 
militare, five Francum, fue Emphyteuticum aut ad Li- 
bellum datum. Crag. ibid. 223. Quia fidelitas remitti 
non potefl, Taſius in uſus feud. CHE RY here- 
unto the Lord Coke ſays, (1 inf. 129. 77 That Lige- 


untia oft vinculum fidei, Ligeantia ot efſentia. And 
Mr. Helden declares, that without the of Homage 
or Fealiy, no on any. though it pay Rent or other 

Satisfaction, age Hy tract * cenſual, Em- 
phiteuticary or yr: be a Feud. Seld. Title of 
s Til. Ap 7 the Book of Feuds ſay- 


ing (Lib. 2. Tit. 24.) that ſunt quedam feuda ita data, 

ut pro his fidelitas non fit prefianda, muſt be underſtood 

De juramento fidelitatis, and not of Fealty in general, as 

7 from the ſame Book, Tit. 75 and Crag. de jure 
47. 


D 2 HT has 
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II. That a Fevp is always preſu- 
med to be a proper Feup, unleſs it ap- 
pears ex verbis Inveſtiture to be other- 

wiſe (W). 

III That improper Fzvps are 4 
ſtinguiſhed from proper Fxups by ſuch 
Qualities only, as are varied or ſu- 
peradded to the Feup by expreſs Pro- 
viſion of the Parties, and that they 
in all other Reſpects retain the Na- 
ture of an original Fuup (x), 


IV. That in the Conſideration of 


improper Fx ups, of which Sort moſt 
Fevups are at this Day, not only the 
Terms contracted, but the Cuſtom of 


(w) Illud ſemper mente tenendum quod ſemper prefu- 
matur feudum proprium, niſi mutatam eſſe ejus naturam ex 
verbis Inveſtitur@ conſtet. Crag, de jure feud. 52. Probart 
neceſſe efl, Feuda eſſe non recta, cum in dubio feudum ſimplex 
e reflumeſſepreſumatur. Zaſivs i in uſus feud, 113. *. 

Exam. jur. feud. Cap. 3. Q., 65. 

(x) Recepti juris ft quod licet feuds ; in aliguibus contra na- 
turam feudalem concedantur, in religuis tamen vel Capitulis 
vel placitis, que non ſunt alterata, Feudum in refia natura & 
ſimplici remanet. Zaſius in uſus feud. 113 Eatenus 
. tantum degenerantia dicuntur (Feuda) quatenus pacto immu- 
tantur, in reliquis feud: preprii naturam ſervant. Crag, de 
jur. feud. 48. 


the 
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the Country, where the Feup lies, is 
to be nicely obſerved ()). 

V. That Inve/iture, that is to ſay, 
the Solemnity, by which the Vaſſal 
or feudal Tenant is inducted or ad- 
mitted to a Fu, is altogether as 
neceſſary to an improper, as to a proper 
Feup (z). 


Having gone thus far into the Na- 
ture and Learning of Fxups, it may 
be expected from me before I cloſe 
this Part of my Deſign, that I ſhould 
conſider the ſeveral Obligations ariſing 
between a feudal Lord and his Vaſlal or 
Tenant, in reſpect of this Policy, and 
of the feudal Relation between them : 
But as the feudal Writers are very co- 


(y) Mos Regionis non minus dat Legem feudo quam tenor. 
Crag. de jure feud. 50. Dupliciter conſideratur natura 
feudi, aliqua eft, que ex ſcriptis conſtat uſibus Quæ- 
dam que ex moribus, uſuve cujuſque Provinciee obſervatis re- 
cepta eft ; Feuda enim quam maxime conſuetudine conſlare ſæ- 
pe diximus. Taſius in uſus feud. 123. 

(2) Sciendum eft feudum fine Inveſtitura nullo modo conflitui 
Poſſe. Feud, Lib. 1. Tit. 25. Lib. 2. Tit. 1, 2. Vide 
Crag, de jure feud, Lib. 2. Dieg. 2. fol. 132. 


D 3 pious 
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pious upon this Head (a), and few of 
the feudal Obligations are, as fuch, 
of Force with us, I ſhall only take 
Notice of the Obligations relating ta 
Eviction and Aid, and of thoſe, 
meerly becauſe our Laws of War- 
ranty and Aid may be ſuppoſed to 
depend upon them. | N 


I. The feudal Obligation upon E- 
viction, ut vel Feudum aliud ejuſdem 
Bonitatis reſtituat Dominus vel &ſtima- 
tio nem præſtet (b), if conſidered as a 
Penalty upon the Lord, for refuſing 
or neglecting, when required (c), to 
protect or defend his Feudatary's 
Title to the Fzup or Fee, might be al- 
ways reaſonable: But it is much to 
be queſtioned, whether the Lord's 
Obligation to protect or defend his 
Feudatary, made him anciently liable 


(a) Crag. de jure feud. Lib. 2. Dieg. 11. Hanneton, de 
Jur. feud. Lib. 1. Cap. 11, 12. Stry. Exam. jur. feud, 
Cap. 18. Zaſius in uſus feud. Cap. 7. 

(b) Vide Stry. Exam. jur. feud. Cap. 24. Q. 23. Feud, 
Lib. 2. Tit. 8. 25. | | | 

(c) Vide feud, Lib, 2. Tit. 25, 


upon 
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upon Eviction (without any Fraud or 
Defect in him) to compenſate the 
Loſs of the Fzup ; inaſmuch as it can 
hardly be imagined that, while Feups 
were precarious and held at the Will 
of the Lord, or indeed that, while 
they were generouſly given without 
Price or ſtipulated Render, the Lord 
ſhould be ſubject to fuch Loſs (d); 
eſpecially fince it is not unlikely, that 
the Lord's Obligation upon Eviction, 
rather prevailed upon the Reaſon of 
contracted and improper Feups, than 
from the Nature of a pure original 

Feup : It ſeeming as to them highly 
reaſonable that, if a Price was paid, 
or an Equivalent of any Kind ſtipu- 
lated or contracted for, the Feuda- 
tary ſhould have his Bargain, and that, 
if the Frup was evicted as the Fxup 
or Propriety of another, the Lord 

(d) Varrantizationis quam dicimus, five de eviftione actio- 
nis vis amnis a diſpoſitione pendet, nam fi feudum ex tituls pur æ 
- donationis procedat, vis locus eft varrantizations, Iniguum enim 
videretur, qui ex ſua Liberalitate quid conceſſerint, ut in id 


teneantur, quod non habent, fi non tamen aliguid vel dalo, vel 
arte fecerint, quo minus feudum ad Vaſallum tranſeat. Crag, 


de jur, feud, 152, 
D 4 ſhould 
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ſhould anſwer the Loſs, and make tha 
Party amends (e). And though none 
ol the antient Feudiſts make any ſuch 
Diſtinction; but all of them ſuppoſe 
the Lord's Obligation upon Eviction 
to have been general (f), yet they 
muſt be underſtood to ſpeak of the 
Times in which they wrote, when igu- 
Proper Fus chiefly preyailed ; nay, 
when almoſt all Feups were alienable 
and Saleable as Matters of Merchan- 
—_::-- | EO 


II. Aid, in the Senſe wherein it 
is underſtood at this Day (in moſt 
Places where the feudal Law prevails) 


(e) Vide Crag. ibid. & fol. 146. 

(f) Fudiſtæ tamen omnes Dominum feudi Vaſalls de Evicti- 
ene teneri volunt, Crag. ibid. 4 
'. Generaliter verum eft in Feudis, Dominos de Evictionibus 
tenerĩ. Feud. Lib.'2, Tit. 80. But Glanvil makes the fol- 
lowing Diſtinction, viz Si aliguis alicui donaverit aliquod 
Tenementum pro ſervitio & Homagio ſuo, quod poſftea alius 
verſus eum dirationaverit, tenebitur quidem Dominus tene- 

mentum id et warrantizare, vel competens Eſcambium ei red- 
dere. Secus oft tamen de eo, qui de alis tenet feodum ſuum 
ficut Hereditatem ſuam, & unde fecerit Homagium, quia licet 
terram illam amittat ; non tenebitur ei Dominus ad Eſcambium. 


Glanvil. Lib. 9. Cap. 4. p. 70. 


8 
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ta import an Obligation upon the feu- 
dal Tenant, to .contribute to the pri- 
vate N ncedlitien or Occaſions 'of the 
Lord, was not of direct feudal Obli- 

gation (g); inaſmuch as the original 
Trace Aid ſeems to have been pure- 
ly military, binding the Feudatary 
merely. to concur with, and to aſſiſt 
his Superior or Lord in Defence of 
the Fxup or feudal Society (h); and 
if the genuine feudal Aid was of this 

Nature only, it can hardly be made 
out, that the ſeveral different Aids, 
which have been exacted, and taken 
by feudal Lords, for many Ages, in 
moſt Parts of * (1), are to be in- 
ferred 


(g) Quæſitum eft ſi Dominus in 722 incidat, quia 
dare non valaat quad dare juraverat, & Vaſallus eum liberare 
poſſit ſuam pecuniam dando & non faciat, an Benefictum amit- 
tat? Et Reſponſum eft non amittere. Feud, Lib. 2. Tit. 26. 
Sect, 5,————Alere inopem Dominum aut cum Cuſtodia ſeu 
Carcere Liberare, num Vaſallus cogitur ? non cogitur, niſi 
juvandi Vaſalli cauſa Dominus bona ſua e. vel niſi 
maximum fit Feudum, vel niſi de omnibus Vaſallum inveſtivit, 


41 


verum id Utilius fuerit initio flipulari, Ibid. Num. 27. in 
Marg. & Zaſius in uſus feud. fol. 42, 43. But the Text 
makes no ſuch Exceptions or Diſtinctions. 

lh) Vide ſu pra, p. 6,10, 

(i) Vide Du Freſne Gloſſ. ad verb. Auxilium. Conſti- 


tut. dicul. & Neapolitan. Lib. 3. Tit. 18, 19. Zaſius * 
uſus 


0 
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| ferred from the Reaſon of Frvps, or 


that they do not altogether depend 
upon the Ufage or Cuſtom of the ſe- 
veral Countries (k) where they are 
eſtabliſhed; . ſo that J ſhall not conſi- 
der them here as direct feudal Con- 
ſequences; but ſhall hereafter (1) 
conſider them fo far only, as they 
concern us. 
Though theſe Notices relating to 
Eviction and Aid may, with Regard 


to my prefent Deſign, ſuffice con- 
cerning the particular Obligations 


ariſing between a feudal Lord and 
his Vaſfal; yet it muſt be obſerved, 


that the feudal Obligations in gene- 


ral, how various ſoever they were, 


ufus Feud. 42, 43. Hanneton. de jure Feud. Lib. 1. Cap. 
10. p. 111, 116. Stry, Exam. jur. Feud. Cap. 18. Q. 34. 


l. Feud. Lib. 2, Tit. 6. * = 
(1) Intra gy 105. BE 52 
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were equally inforced and exacted 
from both: It following from the 
Nature, as well as the Deſign of the 
feudal Relation, that the Duties of 
ſuch Relation, ſhould on both Sides 
be punctually and effectually anſwer- 
ed: Inforuch, that if the Vaſſal on 
the one Hand refuſed to do his Fealty 
(m), or failed to perform the Services 
of the Fru (n), or did by any Means 
attempt to defeat or weaken the 


Foundation of the Relation between 
him and his Lord, by denying (o), 


(m) Si Dominus a Vaſallo petierit fidelitatem 
nec legitime reguiſitus eam præſtare voluerit, tanquam ingratus 
feudum amittit. Feud. Lib. 2. Tit. 24, 100. BE 
(a) Non eff alia juſtior cauſa beneficii auferendi quam fi id 
8 quod Beneficium datum fuerit, boc ſervitium facere re- 
323 Feud. Lib. 2. Tit. 24. Zaſius in uſus feud. 83. 
nneton. de jure feud. Lib. 3. Cap. 10. p. 342. Crag. 
de jure feud. 365. clans 
(o) Vaſallus . Feudum vel Feudi partem aut Feudi tondi- 
tionem ex certa ſcientia inficiatur, & inde convictus fuerit, es 
* abnegavit Feudum tyufue conditionem, æxpoliabitur- 
Vaſallus feudum quod ſtiens abnegavit, amittit. Feud. Lib. 2. 
Tit. 26.51 Vaſallus Domine ſuper Nrudo vel qus condi- 
tione conventus, feudum ſciens negaverit : Quia forte Feadum 
quod nevum erat ditebat g antiquum, vel reftum quod erat non 
feftum : Jil omnino rem feudaltm ofſt negabat, tune mendacii 
convictut Jon privabitur. Zaſius in ufus feud. go. Crag. 
5 jure feud. 1 . Hanneton. de jure feud. 338, 339. 
end, Jad. 3. Tit. 24. Se 3. 


. 
" 
” 
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aliening (p)) diſmembering or im- 
pairing (q) the Feup; or in Truth, 
if he did any thing againſt his Fealty 
in general 65 to = Prejudice of his 
— the Lord might reſume the FRup 
(0). The Lord again on the other Hand 
was bound pari pœna to obſerve and 
comply with the Terms. of Relation 
on his Part ; inſomuch that if he ne- 
glected to protect or defend his Feu- 
datary, or did any Thing that was 
prejudicial to him, or injurious to the 
feudal Relation, he loſt his Seigniory 
t) or Intereſt in the Fzup ; and thus 

the 


(p) Vide ſupra p. 29, Zaſius in uſus feud, 79. Stry. 

am. jur. feud. Cap. 23. Q. 19. 

(q) & Vaſallus feudum difſipaverit, aut inſigni detrimenta 
deter ius fecerit, privabitur, Zaſius in uſus feud. gr. Crag. 
de jure feud. 362. 

(r) Si contra ea que in fidelitate nominantur, fecerit 
(Vaſallus) Beneficio carebit, Feud. Lib. 2. Tit, 97. Vide 
Feud, Lib. 2. Tit. 24. Sect. 2. & Lib. 5. Tit. 2. Zaſius 
in uſus feud, 83, 90, 93. Hanneton. de jure feud, Lib. 3. 
855 11, 12, Crag, de qure feud, Lib. 3. Dieg. 5, 

ry. Exam. jur. feud. Cap. 23. 

* 765 Vide Feud. Lib. 2. brit 24. ad fin. & Tit. 98. 

5 Ex omni Felnia (Ex omni offenſa. Zaſius in uſus 
feud. 96. five delifo, Crag. de jure feud. 374. Ex iiſdem 
canis, quihus. Stry. Exam. jur. feud. Cap. 23. Q. 50.) gu 
Vaſallus feudo r & Dominus proprietatg ( direcio ſus 
Dominio. Zaſtu & Crag. ibid.) privetur. Feud, Lib. 2. 
Tit. 47. & ibid. Fit. 26. Sect. 5. Note; 


Lau of Tenures. 45 


the Duties and Advantages of their 
Relation, which were 6, Mig and 
equal, were duly inforced at the Peril 
of thoke ſeveral Intereſts, 


Note, That Falmia vel Fallmia ( (20 abe guy. 
Pc jur. feud, Cap. 23. Q 2. Du Freſne Gloſſ. ad verb. 
Felonia.) Ef? culpa os i Nen (delictum vel perfidia. 
Zaſus in uſas feud, fol. 8. jobs ibid. Q. 1.) propter quam 


vaſallus amittit frudum. Spelm Gloſſ. ad verba F cents & 
Fallonia. 


HER. 
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CHAP, II. 


II is difficult to determine preciſe- 

ly the Time, when Fzups or Te- 
auures were firſt braught into England; 
fome have thought that they were 
planted here long before the Congueft, 
others that they were introduced by 
William I. ſoon after; the Authorities 
on both Sides of this Queſtion are 
numerous, and therefore, though as 
mere Authorities, they can have little 
Weight; yet I ſhall mention the prin- 
cipal Perſons who have differed on 
this Point, that the Reader may ſee, 
that bare Authority ought to have 
little or no Influence on his Judgment 
of this Queſtion, and that he may 
in this Caſe, without Vanity or Dan- 
ger of Cenſure, lean unto his own 


Underſtanding. 


The 
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The Lord. Coke, (a), the Judges 
of Ireland in the Caſe of Tenures 
(b), Mr. . Selden (c), Nathaniel Ba- 


£072 


(a) The Lord Coke ſays, that the Tenure by Knight- 
Service—is of great Antiquity——And that it drew to it 
Ward, Marriage and Relief, in the Time of King Al- 
fred. (4 PERIOD 6,) And in the Preface to his 3 Rep. He 
the Redditiones Socharum & Regis Serwi- 
tium, — in the Book of Domeſday, a Conſtitutione an- 
tiguorum Temporum, to belong to the Church of Vor- 
ceſter, within the Hundred of 'Ofwaldſhaw, prove Sacag⸗ 
Tenure, and . Knight-Service, long before the Conqueſt. 
(b) They ſuppoſe that the Thani Majores, or Thani 
Regis among the Saxons, were the King's immediate 
Tenants of Lands, which they held by perſonal Service, 
as of the King's Perſon by Grand Serjeanty, or Knight- 
Service in Gapite ; and the the Land ſo held, was in 
thoſe Times called Thaneland, as Land holden in Secage 
was called Reveland And 'that after ſome Years 
that followed the Coming of the Normans, the Title of 
Thane grew out of Uſe, and that of Baron and Barony 
— for Thane, and Thainland— They 
therefore -concluding Sir Hen. Spelman miſtaken, who in 
his Gloſſary, Ferbo Feudum, refers the Original of Feuds 
in England to the Norman Conqueſt, ſay, that it is. moſt 
manifeſt, that Capite Tenures, Tenures by Knight-Ser- 
vice, Ts ; in-Socage, &c. were frequent in the Times. 
of the Saxons, but that indeed the Poſſeſſions of Br/ſhops 
and Abbots, were firſt made ſubject to Knight-Service in 
Capite by William the Conqueror, in the fourth Year of 
His Reign, rc. See the Caſe of Tenures upon the Com- 
miſſion of defeftive Titles, &c. 80. printed at London 
1720. or the Subſtance of the Caſe as to this Point, 
in Biſhop ” Preface to Spelman's Treatiſe of 
Feuds, &c. 
(c) This ity, fays Mr. Selden, ſpeaking of the 
Dignity.of an Karl, was in ſome Places in —_—_ bob 
euda 
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ron (d), and others (e), are of Opia 
| nion 

feudal and inheritable, even from the Age of the firſt Coma 


ing of the Saxons into England, which is commonly placed 
in 448, of our Saviour, though by exacter Calculation it 


falls twenty Years ſooner And that Ethelred, Eal- 
dorman of Mercland, had all that which was the Kingdom 
of Mercland to his own Uſe, as an Earldom and Fief given 
him in Marriage with ogg by her Father King Alfred, 
and to prove this, cites William of Malmeſbury de Geft. 
Regum, Lib. 2. Cap. 4. Londonium caput Regni Merciorum 
cuidam Primario Ethelredo in Fidelitatem ſuum cum Filia 
Ethelfleda conceſſit. Vide Seld. Tit. of Hon. 510, 511. He 
ſays indeed, (ibid.) that Aſeriùs and Florentius have it Ser- 
vandum commendavit And if he had gone on, he would 
have found that Mill. of Malmeſbury himſelf, in the very 


next Line, calls it Commiſſuni, and afterwards Cap. 5. Com- 


mendatum, which Words rather ſuggeſt a Truft than a Freud. 
Vide Malmſ. de Geft: Regum inter Scriptores poſt Bedam, fol. 


44, 46. and Spelm. Poſthum. Treat of Feuds 13. 


Mr. Selden likewiſe ſuppoſes the Names of Thane and 
Vavaſer in the Saxon Times to have been feudal, and that 
as Earl, King's Thane, and middle Thane ſucceeded one the 
other in the Saxon Laws, ſo Count, Baron, ind Vavaſor 
are uſed as Interpreters of them in the French Laws of 
William I. and that the King's Thanes held of the King in 


chief by Knight-Service, and were of the ſame Kind with 
them, that were after the Normans Honorary or Parlia- 


mentary Barons (Tit. of Hon. 5 13.) and he ſays (ibid. 5 20.) 


that a Vavaſor was in the moſt antient Times only a Tenant 


by Knight-Service : that either held of a meſne Lord, and 
not immediately of the King, or at leaſt of the King as 

of an Honour or Manor, and not in Chief 
(d) Who thinks that it is not clear from ahy Author of 
Credit, that the Normans changed the Tenures of Lands 
And that none of them appeared to him to be of Nor- 
man Original, altho? they received their Names according 
to that Dialect. Bacon. Hit. of the Eng. Gov. 161. 
(e) Saltern ſuppoſes Conveyances by Feoffment and 
Livery to have been before the Conqueſt and that 
there 
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nion, that Tenures were not brought 
into England by the Congueror, but 
that they were common among the 
Saxons. 


The Lord Hale (g), Crag (h), 
E Mr. 
there were Lords and Tenants in the Days of Gorbenian 
the Good, and that Fealty was ſworn to the Prince in the 
Time of Elidurus, which of Neceſſity (ſays he) were 
accompanied with Tenures, Services, Diſtreſſes, and the 
Like. Vide Saltern de antiguis Britan. Legibus Cap. 8. 

Sir William Temple ſays, that thoſe Authors, who will 
make the Conqueror to have broken or changed the 
Laws of England, and introduced thoſe of Normandy, 
pretend the Duty. of Eſcuage, with the Tenures of 
Knight-Service and Baronage, came over in this Reign; 
but that it needs no Proof, that thoſe, with the ether feu- 
dal Laws, were all brought into Europe by the ancient 
Goths, and by them ſettled in all the Provinces (which 
they conquered) of the Roman Empire, and among the 
Reſt by the Saxons in England, as well as by the Franks 
in Gaul, and the Normans in Normandy. Temp. Introd. 
to the Hiſt, of Eng. 171, 172. And the Author of the Mir- 
ror ſeems to imagine, that Tenures were ordained for the 
Defence of the Realm by our old Kings before the Congue/?, 
Vide Mir. Cap. 1. Set. 3. p. 11, 12. | 

(g) The Lord Hale mentions the Law touching 
Knight Service, as one of the Laws of William I., which 
were deſigned for the eſtabliſhment of him in the 
Throne, and for the ſecuring the Peace of the Kingdom 
(Hi/t. of the Com. Law 107) and he endeavours to ſhew 
(ibid, 223, 224,) That Tenures by Knight Service, were 
introduced in the Time of William I. with the Conſent 
of Parliament, 

(h) Angles ante Congueſtum vis puto, (ſays Crag,) bec 
Jus (ſeilicet Feudorum) recepiſſe, rationes cur ita cre- 
dam he ſunt Scio ante Conqueſtum multas apud 
Anglos Leges ab Anglo-Saxonum Regibus ante conque- 


flum 
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Mr. Sonner (i) Sir Henry Spelman (K) 
| and 
um conſcriptas Ne weſtigium quidem Juris feu- 


dalis in eis pane reperitur, nam licet vaſallorum in 
Dominos Ingratituds, ſive Felonia expreſſe aliquo ſlatuto 
puniatur, Pæna tamen non eff Amiſſio Feudi, ut in 
Fare Feudali, ſed tantum vel multta pecuniaria fi parva 


fit Injuria, vel pœna. Capitis ſi Major, que Juris feu- 


dalis Naturam non ſapiunt Præterea ex ipſo Po- 
lydoro, qui Anglorum Hiftoriam conſcripſit diligentiſſime, 
conſtat manifeſte Congueſlorem, cum omnia Anglia pre- 
dia jure Belli ad ſe pertinere diceret, legem Agrariam 
tuliſſe, qua ſe omnium Paſſeſſianum Daminum declaravit 


¶ Quod nihil aliud erat quam omnia prædia de es tanquam 


Domino teneri, &c.) Vid. Crag. de jur. feud: 29, 

(i) Before the Conqueſt, ſays Mr. Somner, we were not 
in this Kingdom acquainted with what ſince, and to this 
Day, we call Fecda, Foreigners Feuda, i. e. Fiefs or Fees, 
either in that general Senſe I mean, wherein they are 
diſcourſed of, and handled abroad in the Book thence in- 
titled De Feudis, at Home in that called Littleton's Te- 
nures. (Treat. of Gav. 100.) He proves this Aſſertion, 
(ibid. 100, 104.) and concludes, that to the Congueror it 
is, that the Names and Cuſtoms of our Engliſh Fees, or 
(as we now ,vulgarly call them) Tenures, ſuch at leaſt as 
are Military, owe their Introduction. 

(k) Jus Feodale (ſays Sir H. Spelman) Anglis primus 
impoſuit Gulielmus Cengugſtor, (Gloſſ. ad Mag. Chart. 
fol. 374.) and again, (ad verbum Feadum) Feodorum ſer- 
wituies, in Britanniam neſiram primus invexit Gulielmus 
Senior Conquefler nuncupatus, Qui lege ea e Nermannia 
introducta Angliam totam ſuis diviſit Commulitibus : In- 
nuit hoc ipſum Codex ejus Agrarius ———— (Qui) Feu- 
dum & Normanniam jungit, ac fi rei nove Nolitia e 
Normannia diſquirenda eſſet And it being ſaid by 


the Judges of Jreland, in the above-mentioned Caſe of 


Tenures, that Sir H. Spelman, thus referring the Original 
of Feuds in England to the Norman Conqueſt, - was 
miſtaken; He wrote an elaborate Treatiſe of the Na- 
ture and Original of Feuds and Tenures in Support and 
Confirmation of his Opinion. This Treatiſe is publiſhed 


by 
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and others again (I), are of Opinion 
that Feups were brought hither by the 


Congueror, and that they were in his 
Time firſt eſtabliſhed among us. 


It would be tedious and hardly 
pertinent to my preſent Deſign, di- 


by Biſhop Gibſon 1723, among the Poſthumous Works of 
this Great Man. 

(1) Mat. Paris, (Anno 1068. fol. 6.) ſays, that Will. 1. 
Commilitonibus ſuis, qui Bello Haſtingenſi Regionem ſe- 
cum ſubjugaverant, terras Anglorum & Poſſeſſunes af- 
fluenttori Manu contulit, illudque parum quod remanſe- 
rat ſub Fugo poſuit perpetuæ ſervitutis, And again, (an- 
no 1070, fol. 7.) he ſays, that this King Epiſcopatus 
quog; & Abbatias omnes que Baronias tenebant, & eate- 
nus ab omni ſervitute ſeculari Libertatem habuerant, ſub 
ſervitute ſtatuit Militari, irrotulans fingulos Epiſcopatus 
& Abbatias pro voluntate ſua quot Milites ſibi & ſucceſſo- 
ribus ſuis Hoſtilitatis Tempore voluit a ſingulis Exhiberi : 
Et Rotulos hujus Ecclefiaſtice ſervitutis ponens in The- 
fauris, multos viros Eccleſfiaſticas huic Conſlitutioni peſſi- - 
mæ reluctantes a Regno fugavit. 

Mr. Camden aſſerts, that the Engliſh were diſpoſſeſſed 
of their Hereditary Eſtates by William I. and the Lands 
and Farms divided among his Soldiers, but with this Re- 
ſerve, that he ſhould till remain the direct Proprieter, 
and oblige them to do Homage to him and his Succeſſors, 
that is, (ſays he) that they ſhould hold them in Fee, but 
the King alone Chief Lord, and they feudatory Lords, 
and in actual Poſſeſſion, | 

Dr. Hody ſays, that Baronies and ſuch Tenures were 
firſt brought into England by the Conqueror, (Hiſt. of 
Convoc. 117.) and Bratton, ſpeaking of the Regale Servi- 
tium, intimates as much in theſe Words, Secundum quod 
in Conqueſiu fuit adinventum. Bract. Lib. 2. Cap. 16. 
Sect. 7. Vid. Dugd. Orig. Jurid. 6. Wilkins Leg. Anglo- 
Saxon, fo, 288, 289. Cottoni Poſthuma, 13, 14, 346. 
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ſtinctly to examine and conſider the 
Ground of theſe Opinions; and 
therefore I muſt refer the Reader to 
the Treatiſes in which they are advan- 
ced, and leave him upon due Conſi- 
deration to judge of them as he plea- 
ſes: Taking only this Obſervation a- 
long with them, that it is very re- 
markable, That William I. about the 
twentieth Vear of his Reign, juſt when 
the Genenal Survey of England, cal- 
led Domeſclay-Booh, is ſuppoſed to 
have been finiſhed (m), and not till 
*then, ſummoned all the Great Men 
and Landholders in the Kingdom to 


m) Ante Annum Gulielmi viceſimum, Deſcriptis hec 
non g abſoluta, immo in eo facta; Teftis eft omni excep- 
tione longe Major voluminum eorum in que referebatur, 
 Alterum & Minus quo ſeorfim cenfite ſunt Eſſeria, Nor- 
folcin, & Suffelcia, In hujus calce Literis Majuſculis, 
nec ipſa Deſcriptione recentioribus, adjettum g/t 
Anno MiLLEtsImo OcToOGESIMo SEXTO AB Ix- 

. CARNATIONE DomMINI, VIGESIMO VERO REGI1s 
WI1ILLIELMI, FACTA EST 18TA DESCRIPTIO, NON 
SOLUM PER HOS TRES COMITATUSSED ETIAM PER 
1108. Seld, præf. ad Eadmer, fol. 5. The Lord Ha- 
and Mr. Madox, agree with Mr Selden's Account of this 
Matter, and The. Wikes, and Malter Hemingford in their 
Chronicles (publiſhed by Gale, ) fix this Survey accordingly, 
- ad an. 1086. Vid. Hale Hiſt, of the Com. Law. 109. 
Had. Fiſt, of the Exoheq. fel. C. in Marg. 
. | Linda 
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London and Salisbury (n), to do their 


Homage, and ſwear their Fealty to 
E 3 him, 


(n) Ingulphus who lived at that Time ſays, ad an 
1085. that the King reverſus in Angliam Londo- 
nias Hominium fibi facere & contra omnes Homines Fi- 
delitatem jurare omnem Angliæ incolam imperans totam 
Terram deſcripſit. Ingul. Int. Script. poſt m, 9gos. 
Henry of Huntingdon, (ibid. fol. 370.) ſays that 
Willielmus Rex fortis, Anno Decimo nono Regni ſuit, cum 


de more tenuiſſet Curiam ſuam in Natali apud Glouceſire, 
ad Paſcha apud Winceſtre, ad Pentecaſten apud Londo- 
niam, Henricum filium ſuum virilibus induit Armis. 
Deinde Accipiens Hominuum omnium terrariorum An- 
gliæ cujuſcungue Feudi efſent, Furamentum etiam Fideli- 
tatis non diiſtulit. Brumton (int. Script. T. fol. 979.) a- 
grees with this Account of Huntingdon, but fixes it, ad 
annum viceſimum Regis, and ſuppoſes the Survey of 

England to have been made in the Year before. 
The Waverly Annals, Mat. Paris and Mat. W:/tm. 
agree almoſt in terminis with Hen. of Huntingdon, but 
fix this Homage ad An. 1084 —— The Saxon Chro- 
nicler ſays, ad An. 1085, Hoc Anno Rex tenuit ſuam Cu- 
riam in Winceflre ad Paſcha, atq; ita Itinera inſtituit, 
ut eſſet ad Pentecoſien apud Weſtminſter, ubi Armis mi- 
litaribus honoravit filium ſuum Henricum. Poſtea fic I- 
tinera diſpoſuit, ut Pervenerit in Feſlo Primitiarum dd 
Searebyrig, ubi ei Obviam venerunt eius Praceres &. 
omnes prædia tenentes, quotquot efſent note melioris, per 
totam Angliam bij us Pri ſervi fuerunt, omneſque ſe 
illi ſubdidere, 'cjuſque facti ſunt Vaſſalli, ac ei Fidelitatis 
Juramenta præfliterunt, ſe contra alios quoſcunque illi 
ids futures, Hoveden (Int. Script. poſt Bedam, 460.) 
Ad An. 1086. ſays that Willielmus Rex fecit deſcribi am- 
nem Angliam Poſt hec in Hebdomada Pentecgſtes f 
lium ſuum Henricum apud W:ftmonaſterium, ubi Curiam 
ſuam tenuit, Armis Militaribus honoravit, nec multo poſt 
Mandavit ut Archiepiſcopi, Epiſcopi, &c. Calendis Auguſtt , 
ſbi occurrerent Sarisbirie, quo cum venifſent Milites 
illarum 
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him, by doing whereof the Saxon 
Chronicler ſuppoſes that, at that Time, 
Proceres & omnes prædia tenentes ſe illi 
ſubdidere, ejuſque facti ſunt Vaſalli, fo 
that we may reaſonably ſuppoſe, 
Firſt, That this general Homage and 


Fealiy was done at this Time (nine- 
teen or twenty Years after the Acceſſi- 
on of William I.) in Conſequence of 
ſomething new, or elſe that Engage- 
ments ſo important to the Mainte- 
nance and Security of a new Eſta- 


illorum ſibi Fidelitatem Jurare coegit. —— Simeon 
Dunelm. (Int. Scrip. X. 213) agrees in terminis with Ho- 
veden. And the Waverly Annals again, ad An. 1086. fay 
that An. Reg. WilPi Vice/ſimo Rex tenuit Curiam ſuam 
apud Wintoniam, peſlea ad Kalendas Auguſii fuit apud 
alisburiam, thique venerunt coram eo Barones ſui & 
omnes terrarii hujus Regni, qui alicujus pretii erant, 
cujuſcungue Feodi fuiſſent, & omnes Homines ſui effefti 
funt, & Juraverunt illi Fidelitatem Contra Omnes Ho- 
mines. 
It muſt be obſerved, that tho? ſome of theſe Hiſtorians 
mention only the Homage done at London, others that at 
Salisbury only, and none but the Waverly Annals expreſ- 
ly mention both; yet we may upan the Credit of theſe 
Annals ſuppoſe, that theſe Hiſtorians ſpeak. of two ſeve- 
ral Homages done about the fame Time, ſoon after the 
King's Knighting his Son Henry: Beſides that it is high- 
ly probable that the King received the Homage of ſome 
at London, and of others at Salisbury; It being very un- 
likely that the Landholders who lived in or about Lon- 
din, where the King often was, ſhould come to Salisbury 


to do their Hemage. 
bliſhment 
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bliſhment would have been required 
long before; and if ſo, it is probable 
that Tenures were then new, inaſ⸗ 
much as Homage and Fealty were, and 
ſtill are, meer feudal Engagements, 
binding the Homager to all the Du- 
ties and Obſervances of a Feudal Te- 
nant (o). 


E 4 . 2dly, 


(o) Tt appears not only from the ſeveral Hiſtorians 
cited in the former Note; but likewiſe from the Mirror 
226, 227. Britton 174. b. Bract. Lib. 2. Cap. 35. Seat. 
8, 9. and Fleta, Lib. 3. Cap. 16. Sec. 21. That Homage 
and Fealty (though treated by the Feudiſts as Synony- 
mies) were really with us diſtinct, though concomitant 
Engagements; for though Fealty was incident and eſ- 
ſential to Homage or Tenure, (1 In}l. 65. & ſupra p. 35.) 
and is now become Part of the Form of ge itſelf; 
(vid. Stat. de Flomagio, 17 Edw. 2. and Lit. Sect. 85.) 
yet there was, no doubt, antiently a conſiderable Diffe- 
rence between them; inaſmuch as Hamage was meerly 
a Declaration of the Homager's Conſent to become his 
Lord's Man, or military , Tenant of ſuch Lands or Tene- 
ments. (Jeo devergne votre home de tiel fief. Mirror p. 206. 
and the ſame Author, p. 304. reckons it one of the A- 
buſes of the Common Law, de mettre pluis des paroles en 
Homages faire forſque tant, jeo deveigne wiſire home del 
few que jeo claime tenir de vous). Homagium & Domini- 
um are therefore directly oppoſed to each other by Glan- 
vil, vis, Mutua————debet eſſe Domini & Homagii 
faelitatis Connexio, Ita quad Quantum Homo debet Do- 
mino ex Homagio, (i. e. by conſenting to become his 
Tenant, or on Account of his Tenure) tantum illi de- 
bet Dominus ex Dominio, (i. e. by becoming his Lord, * 
or on Account of his Seigniory) præter ſolam reverenti- 
am, Vid, Glany, Lib. 9. Cap. 4. Fealty on the _ 

nd 
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 .2dly, That as this general Homage 
and Fealiy was done about the Time 
that Dome/day-Book was finiſhed, and 
not before, we may ſuppoſe, that 
that Survey (p) was taken upon, or 
ſoon after, our Anceſtors Conſent to 
Tenures, in order to diſcover the 
Quantity of every Man's Fee, and to 
fix his Homage (q); this Suppoſition 
is the more probable, becauſe it is 
not likely, that a Work of this Nature 
was undertaken without ſome imme- 


Hand was a ſolemn Oath, conſequential to Homage, and 
ſworn immediately after it, that the Homager would, as 
his Man or Tenant, be 1 2 to his Lord. 

(p) The Nature of this Survey may be collected from 
Spelm. Gleſ. ad verbum Domeſdei. Seld. pref. ad Eadme- 
rum, 3, 4. Gerv. de Tilb. Dial. de ſcacc. Lib. 1, Cap. 16. 
Ingul. Hiſt. int. ſcript. pat Bedam, gos, gog. | 

(q) Becauſe anciently the Name and Quantity of the 


Fee, Cc. was ſpecified in the Homage, as appears from 


the Mirror, Cap. 3. Set. 3b. d Homage, where it is 
faid, that Homage ef! fair en ceſtes parolls, Jes deveigne 
votre home de tiel ff, iſſintgue rout Pquantity ſoit mon- 
fire & Efpecifis en certain (or as Britten 174. ſays, no- 
mement par certeyne quantite & par certeyns boundes) 
par 2:9 L/ ſache combien & quey il doit garranter a 
fon Tenant; & de combien il oblige ſon Pirf a la Gar- 
rantie & que le tenant ſache dicombien il devient ſon home. 
And this probably was the Reafon why almoſt all the Hi- 
forians of thoſe Times join the Account of this Survey, 
and of the Homage done about that Time, together in 
ſuch a Manner, that we muſt needs think they took them 
to have immediate Relation one to the other, 

18 diate 
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diate Reaſon, and no better Reaſon 
can be aſſigned why it was underta- 
ken at this 'Time, or indeed why this 
Survey ſhould have been taken at 
all (r), ene 
Taking it therefore at preſent for 
granted, that Fees or Tenures were 
firſt eſtabliſhed in England in the 
Time of William I. (), I ſhall now 

Pro- 


(r) For Alfred had taken a general Survey of the 
whole Kingdom, which was ingroſſed and kept at Win- 
cheſter, and extant in this King's Time, (See Sir Fo. 
Spelman's Life of Alfred, publiſhed by Hearne, p. 108, 
115.) but this Survey feems to have been too general to 
anſwer the Purpoſes of this Reign, and therefore a more 
particular Survey was taken. This Difference between 
the two Surveys is (without his aſſigning any particular 
Reaſon for it,) obſerved by Ingulphus, who ſays that 
Alfredus totam terram Angliæ per Comitatus, 
Centurias & Decurias deſcripſerat : But that in Domeſ- 
day- Book, non tantum totius terre Comitatus, Centuriæ 
& Decuriæ, Sylvæ, Saltus & Ville univerſe, ſed in am- 
ni Territorio, Quot Carucate terra, quot Fugera & 
quot acre, que Paſcua & Paludes, que Tenementa &9 
gui Tenentes continebantur, Ingul. int. Script. poſt Be- 
dam 908. | | 

(Cf) i. e. That they in his Time firſt became a prin- 
cipal Branch of the national Policy, for it is not to be i- 
magined, but that even in the Saxon Times, particular 
Proprietors of large Tracts of Land, which they could 
not cultivate and manure themſelves, might let ſome 
Part of them to their Neighbours, under various Ac- 
knowledgements, or Returns of Service, not altogether 
unlike ſome of the feudal Returns, Eſpecially we our 

on 
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proceed to inquire and conſider the 
Means by which ſo extraordinary an 


Alteration of the national Policy, with 
reſpect to Propriety, was brought a- 
bout. In which Inquiry many Things 
will occur that may poſſibly convince 
us, that this Alteration was made in 
the Time of this King. 

I call the Eftabliſhment of Tenures 
an extraordinary Alteration, not only 
becauſe it was ſuch in many of its 
Conſequences, but likewiſe becauſe 
it originally and immediately defeat- 
ed all Suppoſition or Poſſibility of 
Propriety in any other Perſon than 
the King. Inſomuch that it became 
a fundamental neceſſary Maxim, 
Principle or Fiction of our Engliſb 
Law of Tenures, that the King is uni- 
verfal Lord of his whole Territories, 
and that no Man doth, or can poſ- 
ſeſs any Part thereof, or Lands there- 


Saxon Anceſtors may be ſuppoſed to have had ſome 
Notion of ſuch Returns; they being a Colony or 
Branch of the ancient Gothe, who firſt brought the Feu- 
dal Policy into Europe Upon this Suppoſition the 
wide Difference of Opinions, concerning the Antiquity of 


Feuds in England, may be in ſome Meaſure accounted for. 
in 
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in, but as either mediately, or imme- 
diately derived from him (t). 

This Principle or Fiction, howſoever 
underſtood by Perſons of Capacity, and 
in the Councils of this King, appeared 
no doubt to others rather as the Lan- 
guage and Declaration of a Conque- 
ror, than as the Sub/tratum and Foun- 
dation of a new Policy not impoſed, 
but nationally and freely adopted (u): 
And it is certain that this Principle or 
Fiction of Tenures hath been of late fo 
far miſtaken, that very learned Men, 
not conſidering it as a Fiction, have 
thought that the firſt Kings of this 
Realm had all the Lands of England in 
Demeſne, and that all private Poſſeſſi- 
on was actually derived from them (,-): 
But in this they ſeem to have too im- 
plicitly followed the Monki/b Hiſtori- 
ans, who (being prejudiced or miſled 
poſſibly by the large Poſſeſſions of a 


(t) Ex Ratione Feudali omnia Feuda & Beneficia ab 
eo (Domino ſeil't ligio) proficiſcuntur & de eo tenentur. 
Crag. De Jur. Feud. 223. Vide Spelman Treat. of Par- 
liaments 57. & infr. p. 137. 

(u) Vid. inf. p. 64—73. 

(w) Vid. 1 Inf, 58. b. Spelm. Treat. of Parliaments 
57, 38. and Lord Verulam of the Uſe of the Law 34. 


ſud- 


—— —— — 
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ſudden acquired by the Mormans to 
the Prejudice of the Engliſh) have 
roundly affirmed that William I. vio- 
lently diſpoſſeſſed the Engliſb of all 
their Lands, and that he diſpoſed of 
them upon arbitrary Terms of Tenure 
to ſuch of his Followers, and in ſuch 
Proportions as he thought fit (x); for, 
notwithſtanding the many Monkiſh Re- 


lations of this Sort, hiv by later 


Writers of Learning and Note (y), we 
20 £959 1 may 


[x) Mat. Weſtminſter (Lib. 2. fal 1.) ſays that Com- 
militonibus ſuis Normannis qui in bells Haſtingenſi pa- 
triam ſecum ſubjugaverant, terras Anglorum & paſſeſſio- 
nes, ipſis expulſis ſucceſſtve, manu diſtribuit affluenti, & 
modicum illud quod remanſerat, factus jam de Rege Ty- 
rannus, ſub jugo detruſit perpetuæ ſervitutis at. 
Paris (ad An. 1067. fol. 5.) aſſerts the ſame Thing in 
Terminis Bromton (int. Script. X. 963.) ſays that 
Rex Willielmus terras Anglorum Magnatibus & Militibus, 
ac alirs haminibus Franciæ & Nermanniæ qui ſecum in 
Congueflu ſus extiterant donavit— Thorn likewiſe (int. 
Script. X. 1787.) ſays ad An. 1067. that Willelmus de 
Rege factus eft 5.6 hep Expulſiſque Regni Nobilibus, 
Epiſcopis, Comitibus, Abbatibus & Clericis multis, quos 
longum efſet Neminatim Exprimere, etrum "Poſſe Mes & 
prædia diatim ſuis diſtribuebat Normannis” . .. 

(y) Sir H. Selman upon the Authority of theſe Mon- 
kiſh. 'W rizers,! (Ghfſ. Verbs, Feodum) ſays that Lege ca 
(feudorum ſciPt) Normannia traducta, Angliam totam 
ſuis diviſit Commulitibus And thus Selen (a Camb- 
den in Norm. Epin. 13.) ſays that Exclufis, ab Hereditate 
vita Angliss Agros & predia militibus ſuis Aſſignavit, 
[ta tamen ut Dominium diredtum ſibi reſervaret, obſe- 

qut- 
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may, upon due Inquiry and Conſidera- 
tion, be ſatisfied, that William I. did 
neither poſſeſs himſelf, nor as a Con- 
queror diſpoſe of all, or any of the 
Lands of England: Nor did he arbi- 
trarily, and by his own Power ſubject 
the Eſtates of the Engliſb to a feudal 
Dependence; for, 

I. Tho' it is true that the Poſſeſ- 
ſions of the Mormans were of a ſud- 
den very Great, and that they recei- 
ved moſt of them from the Hands of 
William I. yet it does not follow, 
that this King took all the Lands of 
England out of the Hands of their ſe- 
veral Owners, claiming them as the 
Spoils of War, or as Parcel of a con- 
quered Country; but on the contra- 
ry it appears pretty plain from the 
Hiſtory of thoſe Times, that the King 


either had, or pretended Title to the 


guiumque clientelari Jure ſibi & ſucceſſoribus devinciret, 
i. e. ut omnes in Frodo five Fide teneant, & nulli præter 
Regem eſſent veri Domini, fed potius fiduciarii Domini 
& Puſſeſſires. And the Lord Verulam aſſerts, that the 
Conqueror got by Right of Conqueſt all the Land of the 
Realm into his own Hands in Demeſn, taking from e- 
very Man all Eſtate, Tenure, Property and Liberty of 
the ſame, except Religious and Church Lands, and the 
Land in Kent, Verul. of the Uſe of the Law 34, 35. 


Crown 
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Crown, and that his Title, whether 
real or pretended, was eſtabliſned by the 
Defeat of Harold, which amounted 
to an unqueſtionable Judgment in his 
Favour. He did not therefore treat 
his Oppoſers as Enemies, but as Trai- 
tors (z), agreeably to the known Laws 
of the Kingdom, which ſubjected 
Traitors not only to Loſs of Life, but 
of all their Poſſeſſions (a); ſo that this 
King, thus intitling himſelf to the 
Lands of all ſuch as had, or did after- 
wards oppoſe him, might well reward 
his Followers in the Manner he did, 
and that this muſt have been the Caſe 
appears from the Nature of the Pleas 
held and determined at Pinenden (b), 
and Sharnburn (c), and by many o- 


ther Evidences of the Time of this 


(z) Vid. Bacon, Hiſt. of the Eng. Gov. 135. 

(a) Vid. Leg. Alfredi Cap. 4. Leg. Canuti Cap. 54. 
Saltern de Antiquis Britan. Legibus Cap. 10. 

(b) This Plea is printed at large in Mr. Selden's Notes 
ad Eadmerum 197, 200. Vid. Lamb. Peramb. 236, 237. 
Hale Hit. of the Com. Law 96. 

(e) This is to be found at large in Sir H. Spelman's 
Poſtbum. Treat. de Familia de Sharnburn, fol. 190. Vid. 

uhins Leg. Anglo-Sax. 287. Hale Hifl. of the Com. Law 
99. Spelm. Gl:fſ. ad verb. Drenches. Bacon Hift, of the 
Eng. Gov. 158. and Taylor Hift. of Gav. 65, 66. 

King 
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King, and of his immediate Succeſ- 
ſors (d). 

II. As liam I. did not claim, or 
poſſeſs himſelf of the Lands of Eng- 
land as the Spoils of Conqueſt, fo 
neither did he tyrannically and arbi- 
trarily ſubject them to a feudal De- 
pendence; but as the Feudal Law 
was at that Time the prevailing Law 
in Europe (e), and © was then, ſays 
« Sir Henry Spelman (f), conceived 
« to be the moſt abſolute Law for 
<« ſupporting the Royal Eſtate, pre- 
ſerving Union, confirming Peace, 
and ſuppreſſing Incendiaries and 
Rebellions', William I. who had 
always governed by this Policy, might 
probably recommend it to our An- 
ceſtors, as the moſt obvious and rea- 
dy Way to put them upon a Foot 
with their Neighbours, and to ſecure 
the Nation againſt any future At- 


tempts 

(J) Vid. Tayl, Hiſt, of Gav. 67, 68. Madox Hiſt. of 
the Excheq. 75, 76. Wilkins Leg. Anglo-Sax. 236. 
(e) Sir Hen. Spelman (Poſthum, Treatiſe of Parlia- 
ments 57) calls it the Law of Nations, for ſo, ſays he, 
1 may term the Feudal Law then to be in our Weſtern 


ID. 
(t) Poſthum, Treat. of Feuds 5, 6. (g) Plu- 


A 
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tempts from them (g), and might 
probably propoſe Laws agreeable 
thereto, as ſuch gue ad Utilitatem 
Anglorum, & ad Regni Pacem tuen- 
dam Efficaciſme videbantur ; (h) and 
it can be no Wonder that duch of our 
Anceſtors, as then compoſed the Cem 
mume Concilium of the Nation, un- 
der the Senſe they then were of the 
Strength and Progreſs of this Policy, 
ſhould conſent to its Eſtabliſhment, 
and readily concur in a Law effectu- 
ally penned for that Purpoſe: We 
find accordingly, among the Laws of 
William I. a Law enaQing the Feudal 
Law itſelf, not eo Momine, but in Ef- 
fect; inaſmuch as it requires from all 
Perſons the ſame Engagements to, 
and introduces the ſame Dependence 
2 upon 
(g) Pluſurs manners & fees tf de tenur ſount dount touts 
I's plus ſount D# Chivalry & d grand Serjaunty Ps quex 
fees fuerent perveus al d. fes d ng. Realme. Britton Cap. 
66. p. 162. b. And the Lord Coke fays, (1 Inſ. 75. 5.) 
that this Service (Servitium ſcil't militare). was created 
and provided for the Defence of the Realm. 


(h) Propoſitis Legibus Anglicanis ſecundum triparti- 
tam earum Diſtinctianem, hoc ęſt, Marchenelage, Dene- 


lage, Wiſtſaxenelage, quaſdam reprobavit, quaſdam au- 
tem approbans, illis tranſmarinas Neuftrie Leges, Vo 


* 
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upon the King as Supreme Lord of all 
the Lands in England, as were ſup- 
poſed to be due to a Supreme Lord by 
the Feudal Law: So that it clearly 
enacts the Foundation at leaſt of all 
the Deductions and Gloſſes, that are 
now treated as Part of that Law. The 
Law I mean is the LII. Law of 
William 1. (i), which runs thus (k) 
STATUIMUS UT OMNEs LiBtri Ho- 


MINES FOEDERE ET SACRAMENTO Ar- 
(ad utilitatem Anglorum LL. Will. 1. Cap. 63. &) ad 


Regni Pacem tuendam, Efficaciſſime videbantur, adje- 
cit. Gervaſ. de Tilb. Dial. de Scacc. Cap. 16. 

(i) It muſt be obſerved concerning this Law, that 
though the Subſtance of it is to be found in the Collecti- 
on of Edward the Confeſſor's Laws; (Cap. 35. Tit. 
Greve,) yet conſidering the Subject Matter of the Law 
itſelf, and how much that Collection is ſuſpected; (Vid. 
Somn. Treat. F Gav. 101. Seld. Hift. of Tithes 224, 225. 
and Brady Gen, Pref. to the Hiſt. of England, 30.) it is 
moſt likely that this is an original Law of William I. and 
that the Collection we now have of the Confeſſor's Laws 
which was drawn up at the Importunity of the People, 
(See the Pref. to theſe Laws, Lamb. de * Angl. LL. 
138 and Wilt. Leg. Angleſax. 197.) in the Time of Mi. 
liam I. might receive ſome of the Alterations and Addi- 
tions that were made in his Time.- The Reader 
will judge whether this Conjecture bath not ſome Coun- 
tenance from the LIII, Law of William I. which Com- 
mands that a!l Perſons ſhould haye and obſerve the Laws 
of King Edward, in omnibus rebus, ADAucTis Hits 
Quas con ituimus ad utilitatem Anglorum. a 
Ik) Mr. Selden's Notes ad Eadmerum fol. 190. and 
Lamb. de Priſeis Arg 55 170. 


FIRMENT 
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FIRMENT (1), QuoD INTRA ET EXTRA 
UNIVERSUM REGNUM ANnGLIEX (Quod 
OLIM VOCABATUR REGNUM BRITAN+ 
NIE (m), WiLLIELMO sUo Domino (n) 
FiDELES ESSE VOLUNT, TERRAS ET 
HoNosts (o) ILLIUs FIDELITATE UBI- 
QUE (p) SERVARE CUM O, ET CONTRA | 
INIMICOS ET ALIENIGENAS DEFEN- 


DERE (q). 

The Terms of this Law are: abſo- 
Jutely Feudal, and are apt and proper 
to eſtabliſh that Policy with all its Con- 
ſequences ; for Firſt, It requires that all 
Owners of Land (r) ſhould expreſly 


en- 


(1) Statuimus ut omnis Liber Homo fide & ſacramen- 
to affirmet. Hoveden, Int. ſcript. poſt Bedam Goo. 

(m) Quod intra & extra Angliam. Mid. 

(n) Willielmo Domino Ræi ſuo ibid. Willielmo 
Regi Domino ſuo. Wilkins Leg. Angloſax. 228. | 

(o) Honorem. Hoveden. Ibid. 

(p) Omni fidelitate ſua, bid. 

(q) Et contra inimicos defendere. bid. n 

(r) I have thus tranſlated the Words Liber: Fomines, 
becauſe this Senſe agrees beſt with the Tenor of the 
Law: And becauſe it is probable that at that Time no 
other Perſons were ſo called, than thoſe who are fre- 
quently in Domeſday-Book called Aluarii and Alodiarii, 
and had terram 1 2 Land wherein no other Man 
had any Intereſt by Fradal 1 2 or Dominion, 


Cid. Spelm. Treat. of Feuds 18.) and that they were 
| called 
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engage and ſwear (C), that they would 
become Vaſſals or Tenants (t), and as 


* E a. ſuch 
called Homines Liberi in Oppoſition to the Villains of 
thoſe Times. (Vid. Bacon Hift. of Eng. Gov. 56. Bra- 
dy Introd. to the Hift of Engl. 221. and Sir Wm. Temple 
Introd, &c. 65.) Thus according to Sir Hen. Spelman, 
Gl. ad verba Liber Homo) the Titles Liber Homo, 
Liberi Homines, Liberi & Legales bomines ad nobiles 
olim ſpectabant, maxima enim vulgi pars aligua ſervitu- 
tis ſpecie coercebatur, fic ut ſui efſe mancipii non liceret. 
And it is certain that upon the Introduction of 
Tenures, theſe Appellations or Titles were uſed to denote 
ſuch Perſons as had the moſt honourable and independent 
Eftates, and came neareſt to the Condition of thoſe who 
were called Liberi Homines before. (Vid. Brady G. 
ad verba Liberi Homines). Hence ſome Time after the 
Eftabliſhment of Tenures, the Freeholders even of pri- 
vate Lords were called Liber: Homines ſui, as in Magna 
Charta Reg. Jobannis, viz. Nos non concedemus de cate- 
ro alicut Quod capiat auxilium de liberis Hominibus ſuis 
niſi, &c, and in Bracton, (Lib. 2. Cap. 16 Set. 8. ſuch 
Tenant of a private Lord is called Liber Homo ſuus. This 
ſenſe of the Words Liberi homines is warranted by the 
Hiſtorians of thoſe Times, who agree that William I. re- 
ceived the Homage Omnium Terrariorum Angliæ cujuſcung; 
feudi eſſent, &c. Sup. 53. m. ; 

() That Homage was the Fædus anſwering this Law, is 
probable from the moſt ancient Form of it, Feo deveigne 
voſtre home, c. (ut ſup. p. 55 m) which though pronoun- 
ced by the Tenant, equally obliged the Lord; for Ho- 
mage according to Britton, (170) lie deux homes per 
leur Commun aſſent Et eft un lien de droit dount 
autant e le Seigniour tenu a ſon home come le home a 
fon - Seigniour forgue ſolement en reverence. (Vid. Fleta 
Lib. 3. Cap. 16. Sect. 8, 9.) And that the Oath of All- 
giance was the Sacramentum required by this Law can 
hardly be doubted. | 

(t) That this is the proper feudal Senſe of the Word 
Fidelis, appears from Hztoman, (de verb. Feudal. ad verb. 


Fidelis,) vis, Fideles interdum ſpecialiter dicuntur tidem 


I Qui 
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ſuch be faithful (u), to William as their 
Lord, in reſpect of the Dominium 
upon the then known feudal N otion 
reſiding in a Feudal Lord. 
2 quly, That they wand. «: in Conſe- 


quence of their becoming his Vaſſals 
or Tenants, every where faithfully 
maintain and defend his their Lord's 
Territories and Title, as well as Per- 
ſon, and give him all poſſible Aid 
and Aſſiſtance againſt his Enemies, 
whether Foreign or Domeſtick (w). 


The 


Qui vaſalli, ui feuds accepto in Patroni fide & Clients» 
la ſunt, vicifſmque ſuam ei certi obſequii nomine fidem 
aftrixerunt And according to Sir Hen. Spelman, 
(Gloſf. ad verb. Fidelis) Fideles dicuntur Qui in alicujus 
clientela ſunt ratios Pradii—— Qui predia tenent Quod 
feudum dicitur, &c. And in this Senſe, the Word Fide- 
bs is often uſed in the Book of Feuds. (Feud, Lib. 1. tit. 
1, 5, 10. Lib. 2. tit. 23, Sc.) And in the Direction of 
ſeveral ancient Charters, (Vid. Hearne's Text. Roff. & 
Brady Gleſ. ad verb. Feudatarii & Fideles) as well as in 
this Law, 

(u) The Word Fideles, thus ſubſtantively and adjec- 
tively rendered, diſtinctly anſwers the Fardus & Sacra- 
mentum injoined by this Law. 

(w) In Conſequence hereof the LIXth Law of this 
King requires that amnes Liberi Homines totius regni 
int fratres conjurati (Vid. LL. Edovardi Cap. 35) ad 
monarchiam ad regnum — pro viribus 
ſuis & facultatibus contra inimicos pro poſſe ſus defenden- 
dum & pacem & dignitatem Coronæ In- 
tegram obſervandam. And the Stat. 7 Edw. 1. 
Cap. 1. declares, that the Prelates, Earls, wo and 

m- 
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The manner of penning this Law, 
is not leſs obſervable than the Terms 
of it, for though it begins, as many 
other Laws of this King, with the 
Word Statuimus in the firſt Perſon 
plural, according to the preſent Stile 
and Language of Kings (x), without 


3 ex- 

Commonalty of the Realm are bound to aid the King as 
their Sovereign Lord, to defend Force of Armour, and 
all other Force againſt his Peace at all Seaſons, when need 
ſhall be. And the LVIIIth Law of William I. re- 
quires, that omnes Comites, Barones & ſervientes & u- 
ni verſi Liberi Homines totius regni — — teneant ſe 
ſemper prompti & bene parati ad ſervitium ſuum inte- 
grum — explendum & peragendum, Cum ſemper opus 
adfuerit, ſecundum quod de feadrs debent & tenementis ſuts 
de jure (ſcil't feodali) facere. | 

(x) Mr. Madox, in his Diſſertation Prefatory to Ger- 
vaſe de Tilburys Dialogne de ſcaccario, (fol. 6.) takes 
Notice that pleraque brevia ab ipſo (ſcil't Gervaſio) cita- 
ta ſiylum Regalem ſingularis numeri pre ſe ferunt, 

but that Henricus ſecundus auuis Iinperii ſui 
paſterioribus, & poſt eum omnes Angliæ Reges numero plu- 
rali ſcripſerunt Nes & Neftrum, Ec. 

But though the ſinguiar was, as appears from the maſt 
authentick Memorials of thoſe Times, the Royal Stile 
uſual in Writs, Charters, and the like; (Vid. 2 1nfl. 2.) 
yet it is no Objection to the Laws of //illiam I. that 
they (in the ſeveral Editions we have of them from Mr. 
Selden, Mr. Lambard, and Docter I/ilkins) run in the 
plural Stile; for that, as they were not meer Acts of the 
King, they were probably pennedin this Manner, that they 
might, at the ſame Time that they declared the King's 

ill, intimate the Concurrence of the Commune Concili- 
um. And it is obſervable, that though Reger Hoveden, 
(Int. Script. poſt Bedam, 600, 601.) in his Summary of 
theſe Laws, exhibits moſt of them in the ſingular Stile; yet 


x be. 
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expreſs Mention of the Commune 
Loncilium ; yet we cannot poſſibly 

doubt its Concurrence: Becauſe 2. 
King himſelf, being as it ſeems but 
one of more, is mentioned in the Bo- 
dy of the Law itſelf as a third Per/on 
ſpoken of, and as ſuch plainly diſtin- 
ſhed from the Many ſpeaking in 
the beginning or enacting Part of the 
Law, vis. Statuimus ut omnes affir- 
ment uod WIILLIEIMuO Domino suo 
F ideles efſe volunt, terras & Honores 
ILLLIUS zbigue ſervare cum Eon the 
| Language of the other Laws of this 
King, it would have run, that cannes 
effirment Qucd Noz is fideles eſſe vo- 
lunt, terras & honores Nos TROS ubi- 
gue fervare cum Noz is, &c. ſo that 
the particular Fenning of this Law 
may be underſtood in a great Mea- 
ſure to ſpeak its Importance; for that 
as it introduced a new Policy ſubver- 


he gives us this LIId, a the LXth Laws of this King 
in the plural Stile. And Sir Henry Spelman, tho' be ſays 

that theſe Laws were for the moſt part ordained by King 
William in his own Name, is yet of Opinicn that they 
were all made by the Conſent of the Commune Concyli- 
um. Vide Spelm, Treat, of Parliaments 61. 


five 
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five of the Saxon Propriety, and did 
conſequently affect the whole Nati- 
on in an extraordinary and unuſual 
Manner ; it 1s penned as it the King 
was meerly paſſive, the more clearly 
and fully to expreſs the Conſent of 
the Commune Concilium to ſo conſi- 
derable an Alteration: And that the 
particular Manner of penning this 
Law was not accidental, but expreſ- 
five and important, will farther ap- 
pear, if the Reader doth but caſt his 
Eye upon the other Laws of this King; 
for then he muſt ſee that none other 
of them are worded in this Manner: 
Nay, that the Manner of wording a- 
ny other of them doth not ſo much 
as hint the Concurrence of the Com- 
mune Concilium: And which is ſtill 
more remarkable, that even ſuch of 
them as expreſly mention the Com- 
nume Concilium, do not mention it, 
as having any Regard or Relation to 
themſelves; but with Reference 
meerly to this Law; for the 55th 
F 4 and 
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and 58th Laws (y) of this King, 
which are the only Laws that menti- 


(y) I hall here tranſcribe theſe Laws with their Ti- 
tles, that the Reader may more readily apprehend, and 
judge of what is above ſuggeſted, . 


LV. 


De clientelari ſeu Feudorum Jure & Ingenuorum Immu- 
0 nitate. 


Velumus etiam ac firmiter precipimus & Concedimus 
ut omnes Liberi Homines totius Monarchiæ regni naſtri 
prædicti habeant & teneant terras ſuas & Paſſeſſiones 
ſuas bene & in Pace libere ab omni Exactione imjuſla & 
ab omni Tallagio, Ita quod mihil ab eis exigatur vel Ca- 
piatur, niſi Servitium ſuum Liberum quod de Jure nobis 
facere debent & facere tenentur, & prout flatutum eſt 
ets, & illis a nobis Datum & conceſſum Jure heredita- 


rio in perpetuum per Commune Concilium totius Regni neftri 
prædicti. | | 


LVIII. 
De Clientum ſeu Vaſſallorum Præſtationibus. 


Statuimus etiam & firmiter præcipimus ut omnes Co- 
mites & Barones & Milites & ſervientes & univerſi Li- 
beri Homines totius Regni noſtri prædicti habeant & te- 
neant ſe ſemper bene in Armis & in Equis ut Decet & 
Oportet, & quod fint ſemper prompti & bene parati ad 
' fervitium ſuum Integrum nobis explendum & peragen- 

dum cum ſemper Opus affuerit, ſecundum quod nobis de 
Feodis debent, & tenementis ſuis de Fure facere, & ſicut 
illis flatuimus per Commune Concilium totius Regm noſtri 
pred F illis dedimus & Conceſſimus in Feodo Ture Hæ- 
reditario. Hoc Praceptum Noftrum non fit violatum 
ul Modo fuer forifafturam fran pin. 

| ON 


. 
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on the Commune Concilium (2), 
do not ſeem to mention it as 
concurring in thoſe Laws, but with 
Reference meerly to this 52d, or 
ſome other Law, (if there was a- 
ny other (a), that is not now extant) 
introductive of Tenures. | 

Mr. 


(z) The 56th Law hath indeed the Words Commune 
Concilium, but in another Senſe, as appears by the Con- 
text, (viz.) Statuimus—— Ut omnes Civitates——ſingult 
Noctibus Vigilentur & Cuſtodiantur——prout Vicecomes & 
Aldermanni & Præpoſiti & ceteri Ballivi & Miniftri no- 
tri melius per Commune Cohcilium ad Utilitatem Regni 
providebunt. | | 

(a) Which fome may think probable on Account of the 
relative Words prout flatutum eft eis, & illis a nobis datum 
& conceſſum Fure Hereditario in perpetuum Com- 
mune Concilium in the 55th Law; and of like Words in 
the 58th Law, viz. Sicut illis flatuimus per Commune 
Concilium Et illis dedimus & conceſſimus in Feoda 
Jure hereditario, which may ſeem to refer to ſome 
Law expreſly eſtabliſhing hereditary Feuds, &c, conſe- 
quently to ſome other than the 52d Law, which barely 
eſtabliſhes Feuds without declaring their Continuance 
But ſtill it ſeems to me much more-likely, that the re- 
lative Words in both theſe Laws refer to this 52d Law, 
as the Baſis and Foundation of them, and that the Words 
Jure hereditario in both of them are merely declaratory 
of the Intent and Meaning of the 52d Law, which tho? 
it had no expreſs Words of Inheritance could not mean 
by a meer politic Subſtitution of Tenure, in the Room 
of the Saxon Propriety, to render all Poſſeſſion arbitrary 
and precarious, .as original Feuds; and yet our Ance- 
ſtors might be too cautious to rely upon the moſt obvious 
Conſequences, and therefore think ſuch Declarations pro- 


per 


85 
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Mr. Seluen, notwithſtanding the Evi- 
dence of theſe Laws which — himſelf 
hath given us at large in his Notes to 
Egdmerus, is yet of Opinion (b) that 
the Poſſeſſions of Biſbops and Abbots 
only were made ſubject to Tenures in 
the fourth Vear of William I. And 


per: And I muſt confeſs that I cannot help thinking 
+ that the Words jure hereditario in both Laws would 
be idle and impertinent in any other than ſuch declara- 
tory Senſe. It muſt however be owned that Sir H. Spel- 
man and the Lord Hale, in their inquiries after the 
Original of Tenures, take no Notice of the 52d Law, 
but that both of them treat this 58th Law as a ſub- 
ſtantive Inſtitution: And Sir H. Spelman ſuppoſes that 
the Words Conceſſimus in Feodo Fure hæreditaris in that 
Law imply, that Feuds were not hereditary before that 
Grant. Vid. Spelm. Poſt. Treat. of Feuds 45. and Hale 
Hiſt. of Com. Law 107, 224. In anſwer to this, I ſhall 
take Leave to obſerve, that the Purview and Occaſion 
of both theſe Laws were plainly conſequential to ſome 
former Law; for the King in the 55th Law barely de- 
clares that Omnes Liberi Homines totius Monarchie regni 
ngſtri ſhould hold their Lands bene & in Pace, free 
from all unjuſt Exactions And that nothing 
ſhould be required of them, but the Services due ds 
Jure, i. e. by the Feudal Law prout flatutum eff eis, 
which they had conſented to, and eſtabliſhed Af- 
ter this Declaration, the King in the 58th Law very 

properly requires, that Univerſi Liberi homines totius Regni 
ſhould on all Occaſions be ready to do the Services they - 
ought de Fure 1 ficut illis flatuimus per Commune 
Concilium, i. e. that they ought to do by the Feudal Law, 
which was as above eſtabliſhed per Commune Concilium. 

(b) Tit. 4 Hon. 578,.—580. And of this Opinion 

were * Judges of Feland, in the Caſe of Tenures upon 
the Commiſſion of defeQive Titles, p. 199. 


that 
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that Thain-lands were even in the 
Saxon Times, ſubject to Knight-Ser- 
wice (c), as being included in the 
Saxon Expeditio, a Branch of the Tri- 
noda MWeceſſitas, or Landirectum (d), 
to which ſuch Lands were liable in 
thoſe Times; and as it could not be 
denied, but that the Lands of Biſhops 
and Abbots were in thoſe Times ſub- 
jet to the Trinoda Meceſſitas as well 
as Thain-Lands ; he labours to prove 
that the Obligations of the Trinoda 
Meceſſitas were different, in reſpect of 
the one and of the other (e): But as 


(e) Vid. Seld. Tit. of Hon. 507, 508, 510, 511, 518, 

20. 
(d) Thani les eft——U! tria faciat pro terra ſua, Expe- 
ditionem, Burgbbotam & Brughbotam, & de multis Terris 
majus Landireflum—-——— Thus in Engliſ, the Law 
touching a Thane is That in reſpect of his Land, 
he ſhall do three Things, (viz.) Military Expedition, 
Repairing of Caftles, and mending of Bridges, and for 
more Lands to do mere Land Duties, &c. Spelm. Treat. of 
Feuds 17. Mr. Selden citing this Law, ſays that the 
two laſt of theſe Duties, (viz. Burghbota & Brughbota} 
are the ſame that commonly occur in the Saxon Re- 
ſervations, by the Name of Arcis Pontiſque Conſtruc- 
tio, or Extructio (and which, with the other, (viz.) Ex- 
- peditio) are together called, in ſome Charters to the 
ny 4 Canterbury, Trinoda Noceſſitas. Seld. Tit. of 

on. 5 16. | 


eh Ibid, 577, 578. 


dir 
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Sir Hen. Spelman hath confuted this 
Opinion, by proving that the Expe- 
ditio to which the Lands of Biſhops 
and Abbots, as well as Thain-Lands, 
were ſubject, was one and the ſame (f), 
and that the Expeditio, io which both 
were liable, was the military Policy of 
the Saxon Times (g), and very unlike 
the later Feudal Policy: I need only 
add, that ſince it is highly probable, 
as well from what I have already 


(f) Spelm. Treat. of Feuds, 22, 23, 43. 

(g) Sir H. Spelman conceives it to have been a Fun- 
damental Law or Cuftom of the Kingdom, (as ancient 
as the Kingdom itſelf ) whereby all the Land of the 
whole Kingdom was obliged Trinodæ Neceſſitati of mi- 
litary Expedition, and Building and Repairing of Caſtles 
and Bridges; and that all the Land of the Kingdom was 
wholly tied to theſe three Services, appeareth, as he ſays, 
in the Council of Eanham, where they are commanded 
to be yearly done. And by the Laws of Canutus, where 
they are appointed to be done as Neceſſity requireth. 
And alſo by the Law of King Ethelred, who about the 
thirtieth Year of his Reign, ordained that every eight 
Hides or Plough-Lands, through the whole Kindom, 
ſhould find a Man with a Creflet and Helmet to the Na- 
val Expedition, and every Three hundred and ten Plaugb- 
Lands, an ordinary Ship. For theſe Purpoſes (ſays ho 
farther) was the whole Land formerly divided either by 
Alfred the Great, or ſome other precedent King into 
243600 Hides or Plough-Lands, and according to this 
Diviſion, were 'the Military, and other Charges of the 
Kingdom impoſed and proportianed. Vid. Spelm. Treat of 
Feuds 17, 18, fc, 2 

offered 
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offered concerning the Introduction 
of Tenures, as from the dire& Au- 
thority of Sir H. Spelman (h), that 
the Saxon Expeditio was firſt aboliſh- 
ed in the Time of Pilliam I. and 
that the Feudal military Policy was 
upon the Foot of Tenure ſubſtituted 
in the Place of it, and did hn ori- 
ginally and totally ſucceed to it, we 
have little Reaſon to ſuppoſe with 
Mr. 5 elden, that Tenures were then 
ancient in reſpe& of other than the 
Lands of Biſhops and Abbots, and 
that the Lands of Biſhops and Abbots 
only were then made ſubject to Te- 
nures; and we have, I think, the 
lels Reaſon to incline to this Opini- 
on; becauſe there is no particular 
Law to be found, by which ſuch 
Lands were ſingly ſubjected; and 
becauſe the 52d Law of Villiam I. 
by which Fo. Lands are fu ppoſed 


(o) The old Saxm Manner of dividing the King» 
dom by Hides, and levying Soldiers according to the 
Hides grew now (in the Time of Milliam 1.) out of Uſe, 
and inſtead thereof, the King's Wars were to be ſup- 
2 by Knights Fees. Spelm, Treat, of Feuds 45. 


to 
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to have been ſubjected to Tenure, 
may very well be underſtood to ex- 
tend to them. 


Suppoſing this a probable Account 
(for as ſuch only. J offer it) of the 
Introduction and Eftabliſhment of 
Tenures; it may ſeem Strange that 
the moſt ancient Hiſtorians ſhould 
repreſent them as ſlaviſh and tyran- 
nical (1), and that our Anceſtors 
ſhould ſo ſoon grow weary of them, 
as even in the Beginning of Heury I. s 
Reign, to deſire an entire Reſtitution 

of King Edward's Laws (k), and in 


them the total Deſtruction of Te- 


(i) Mat. Paris (ad An. 1068, 1070. fol. 6, 7.) repre- 
ſents Tenures ut ſervitus Mi litaris 8 5 + perpetuæ 
Servitutis, and calls the Law, by which the Eccleſiaſticks 
were ſubjected to 2 Conſtitutio peſſima. Mat. W:jt- 
minſter (Lib. 2. fol. 1.) fa 775 fon the ' few Eſtates in the 

Hands of the Engliſh, Willielmus factus jam ae Rege 
Tyrannus ſub jugo detruſit perpetus ſervitutis,s And 
the Saxon Chronicler (ad An. 1085.) ſuppoſes that all 
the Landholders throughout England became, in Conſe- 

ce of their Homage or . bujus viri ( ſcilicet 
Palins) ſervi & 22 from theſe and like 
Repreſentations probably the Words Vaſſal and Vaſſalage 
(eh really imported nothing more odious than Homo 
and Hominium, or than Tenens and Tenura) became odi - 
ous,' and are uſed by us as Terms of Pos and nn | 
even to this Day. 
* Vid. inf. p. 82. 


nurse; 
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nure: But theſe Repreſentations, and 
theſe Deſires will not appear fo 
Strange, if we conſider that, though 
it may be true, that our Anceſtors 
did conſent to the 52d Law of Wil- 
liam I. which was (as is ſuppoſed) 
conceived in Terms apt and proper 
to introduce an abſolute feudal De- 
pendence, and was probably penned 
by ſome MVorman Feudift to anſwer 
that End; yet it is not likely that 
they, who were totally Strangers to 
the Feudal Law, and were ignorant 
of the Extent and Conſequences of 
it, ſhould underſtand this Law in that 
Latitude, it ſoon borrowed from ſub- 
ſequent Interpretations and Gloſſes; 
or that they ſhould mean more, than 
to oblige themſelves, in reſpe& of 
their Lands to ſubmit to 7/ilham I. 
as their Lord or King, to maintain his 
Title, and defend his Territories, as 
vigorouſly and faithfully as if they 
had actually received their Lands 
from him upon expreſs Terms of 
Fealty: But whatſoever their Meaning: 

was, 
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was, it is not to be wondered at, that 


Norman Interpreters (I), who not 
only knew the Extent and Import of 
the Terms of this Law, taken in a 


feudal Senſe, but the Policy and ul- 
timate Deſign of penning it in a 
Manner ſo general and comprehen- 
tive, ſhould expound it conformably 
to the Norman Reception, and No- 
tion of Fxups (m), o as to introduce 

and 


() For ſuch they probably were, if we believe [ngul- 

s, who ſays, that Comitatus & Barenias, Epiſcopatus 

Prelatias totius terre ſuis Normannis Rex ( ſcilicet 
Willielmus) diftribuit, & vir aliguem Anglicum ad Hono- 
ris flatum vel alicujſus Domini Principatum aſcendere 
permiſit. (Ingulphus ad An. 1066. Int. Seript. poſt Be- 
dam 901.) The Reaſon whereof is given by Eadmerus, 
who ſays, that Rex Willielmus Uſus atque Leges 
guas patres ſui & Tpſe in Normannia habere ſolebant, in 
Anglia ſervare volens, de hujuſmodi Perſonis E piſcopor, 
Abbates, & alios Principes per totam terram inſtituit, de 
quibus Indignum judicaretur, fi per omnia ſuis Legibus 
poſipoſita omni alia conſideratione non obedirent, Et {i 
ullus corum pro quavis terreni Honoris potentia, caput 
contra eum _ auderet ; ſcientibus cunctis unde, gui 
ad quid aſſumpti fuerint. Eadm. fol. 6. 

(m) Feuds being inſtituted by the Conqueror, the 
Norman Manner, ſays Sir H. Spelman, (Treat. of Feuds 
45-) was preſently purſued here in England, as appear- 
eth in Domeſday, where it is ſaid, Habet in 
fende de W. comite Radulpho de Limes 50 carucat terræ 
ficut fit in Normannia, joining Normannia with Feu- 
dum, to ſhew us whence it came, and where we 
ſhould lee the Pattern of it. Thus far then it 

may 
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and eſtabliſ not only the Morman 
Waradſbip, but all the Feudal and Mor- 
man Fruits, and Dependencies of Fee or 
Tenure, conſidered as a pure original 
Feup, that is to ſay, as an Eſtate or In- 
| tereſt in the Lord's Lands derived from 
the meer Bounty of the Lord; in reſpect 
whereof the Tenant was obliged” to 
make as large Returns of Service and 
Gratitude, as if ſubſiſted by ſuch 
Bounty for the ſole Uſe and Service 
of the' Lord. Our Anceſtors, again, 
who were not direct Beneficiaries, but 
had barely conſented to a Fiction of 
Tenure as the meer Subſiratum of a 
new military Policy, muſt needs look 
upon ſuch Fruits or Conſequences of 
Tenure, as arbitrary Concluſions from 
Principles that had not, as to them, 
any Foundation in Reaſon or Fact, 
and as in Truth they were moſt grie- 
vous Impoſitions; and yet grievous 


as they were, they fell ſhort of the 


may be true, as Grotins ſays, that Anglia Normann rum 
Legibus etiam nunc regitur, Grot. Prolegom. Hiſt. 


Goth. 64. | 
CG Exactions 
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ExaQions advanced upon Tenures in 
the Time of Villiam II. our Ance- 
ſtors therefore haraſſed and wearied 
with the Extravagancies of this Reign, 
earneſtly deſire to get rid of them, 
and having upon the Death of this 
King a favourable Opportunity, as 
they thought, from the Pretenſions 
of Henry I. to obtain the utmoſt of 


their Hopes; they demand, and are 


promiſed the Reſtitution of King Ed- 
ward's Laws, and upon this Conditi- 
on crown him (n): The King, when 
crowned, inſtantly by his Charter (o) 
aboliſhed all the evil Cuſtoms with 
which the Kingdom was oppreſſed 
(p), defeated the great Grievances 
of Tenure relating to Rehef (q), Ward- 


bib 


n) Vid. Mat. Paris ad An. 1 100. fol. 55. & Wilk. Int. 
LL. Anglo-Sax. 299. 
(o) Which is to be found in Mat. Paris, fol. 55. and in 
Lambardand Wilkins Int. LL, Hen. 1. Cap. 1. and in Hearne's 
Textus Roffenſis 51. 
(p) Omnes malas Conſuetudines quibus Regnum Angliæ in- 
juſte Opprimebatur inde Aufero. Vid, Chart. Hen. 1. ibid, 
(q) Siguis Baronum meorum, comitum vel aliorum 
gut de me tenent, mortuus fuerit: Heres ſuus non redi- 
met terram ſuam, ſicut faciebat tempore fratris mei, (or as 
according to Mat, Paris, ſicut facere conſueverat tempore 


pa r : 
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ſhip (r) and Marriage (1), and then 
reſtored the Laws of King Edward 


in all Reſpects, ſaving Tenures, which 
he retained as Amendments made by 
his Father, with the Aſſent of his Ba- 


rons (t). Our Anceſtors, notwithſtand- 
ing the Laus of Tenure were retain- 
ed, and King Edward's Laws were 
not, as to them, reſtored, were yet 
ſatisfied and eaſy under this Charter ; 
and fo continued until the Reign of 
King John, (u) when the old Grievan- 


| 2 Ces 
patris mei) ſed legitima & juſta relevatione relevabit cam; 
fimiliter & Homines Baronum meorum legitima & juſta 
relevatione relevabunt terras ſuas de Dominis ſuis. Ibid. 

(r) Et Terre & Liberorum cuſtos erit, five uxor ſive alius 
propinguorum qui juſtus efſe debet, &c. Ibid. | 

(1) Siquis Baronum vel aliorum Hominum meorum 
filiam ſuam nuptum tradere voluerit, ſive ſororem, ſive 
Neptim five cognatam, mecum inde loquatur. Sed neque 
Ego aliquid de ſuo pro hac ligentia accipiam, neque ei de- 

„ quin eam det, excepto fi eam jungere velit inimi- 
co mee. Et fi mortuo Barone vel alio Homine meo, filia 
Heres remanſerit, Illam dabo conſilio Baronum meorum 
cum terra ſua, &c. Ibid. 

(t) Lagam Regis Edwardi wobis reddo cum illis E- 
mendationibus quibus eam pater meus Emendavit. Tbid. 
— — —-Theſe Amendments could be no other than the 
tranſmarinæ Neuſtriæ, (i. e. Normannie) Leges que ad 
Regni Pacem tuendam efficaciſſime videbantur, that is to 
ſay, no other than the Laws relating to military -Te- 
- Vid. Spelm. Treat. of Feuds 44 & LL. V. 1. Cap. 

3. | 
tu) For the Charter of Henry I. was confirmed by 


Kiaz 
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ces were revived and aggravated to 
that Degree, that the Barons, or liberi 
homines regni, confederate and reſolve 
to get rid of them (w), and to that 
End demand a Confirmation of the 
Charter of Henry I. but the King 
denying it, they, by Menaces and 
Force at Hand, urge their Demands, 
but the King ſtill refuſing to comply 
with them, the Barons, we may ſup- 
poſe, lowered their Demands, and 
propounded certain Capitula, or Claims 
of Right, (x) which the King with 
Difficulty came into, but at length 
allowed under Seal, and the Charter 
called Charta Jobannis was in Con- 
fequence thereof ſealed 15 June in 
the 17th Year of his Reign, which 
not only fell ſhert of the Harte 
| 6 gas, 
King Stephen, and by Henry II. vid. Wilkins LL. Anglo- 
Sax. 310, 318. And no doubt by Richard I. likewiſe. 
(w) Although the Grievances relating to Tenure were 
not the only Grievances of theſe Times, yet as t 


were firſt redreſſed, and are the ſubject Matter of near 


one third of King John's Charter, they were no doubt 
the moſt conſiderable. | 


(&) The Original Capitula are ſtill extant, and ap- 
pear from the Title, (viz. 1ſta ſunt Capitula que Barones 
| | peruni 
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of Henry I. (y) but materially varied 
from the Capitula agreed to, and was 
yet fuller than that, we now have, of 
Henry III. (2) 50 


petunt et Dominus Rex concedit) as well as from the Nature 
of them to have been Claims of Right. 8 

The Publick is obliged to William Blackflene, Eſq; 
Barriſter at Law, &c. for a very accurate Edition of 
theſe Capitula, and of the ſeveral Charters of K. John 
and of Henry III, &c. printed at Oxford 1759, to which 
1 beg leave to refer the reader, when he ſees occaſion 
to conſult them. 

(y) That King John did not abſolutely comply with 
the Barons firſt Demand of Henry I. his Charter, ap- 
pears from the mighty Difference between that and 
this King's Charter, as to the Articles relating to 
Wardſhip, Marriage, c. which, upon comparing the 
two Charters, will be too obvious to eſcape the Reader's 
Obſervation: Beſides it is probable from Mat. Paris his 
Account of the Manner of obtaining King John's Charter, 
that when an abſolute Confirmation of Henry I. his 
Charter was not to be had, the Barons waved it, and 
drew up à Schedule of Laws and Liberties they agreed 
by all Means to infiſt upon, the Particulars whereof were 
read to the King, and warmly denicd: And yet afier- 
wards upon a Treaty between him and the Barons, tlg 
King (ſays Paris) tandem cum in varia forte trachaſſent 

ſine Difficultate granted the Laws and Liberties 
contained in his Charter: So that theſe Laws and Liber- 
ties thus granted, after a long and doubtful Freaty, fine 
Aifficultate or farther Scruple, cannot be ſuppoſed to 
have come up to thoſe Demands which were before 
thought ſo unreaſonable, that the King, ſays the ſame 
Author, affirmavit cum Sacraments furibundus, quod 
aunguam tales illis concederet Libertates, unde ipſe efficeretws 
ſervus. Vid. Mat. Paris 252—25 5. 
(i) For ſeveral important Clauſes of Ning John's Char- 
ter are omitted in that of Henry III. 


3 - Having 


. 
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Having thus far purſued the Inqui- 
ry propoſed, and having I hope in 
ſome Meaſure ſhewed, that Tenures, 
howſoever grievous or odious they 


became in their Conſequences, were 
not impoſed, but nationally and free- 
ly conſented to: I ſhall now proceed 
to ſhew, that Yordſhip and Marriage, 
Relief, Aid and Eſcheat, the Conco- 
mitants (a) or Conſequences of Te- 
nure, were not mere /Vorman Inventi- 
ons coined for us, but that they were 
either properly Feudal, or were for 
the moſt Part entertained as ſuch in 
Normandy, before they were known 
or heard of in England. 

I. As for Wardſbip and Marriage, 
though ſome Authors have thought 
that they were known in England be- 
fore the Coming of the Normans (b); 


others, 
| (a) Bradton improperly calls them Concomitantia Ser- 
vitia. Brat. Lib. 2. Cap. 16. Set. 8.——neque enim 
Warda & relevium ſunt ſervitia, ſed tantummods ſervi- 
tium Militare concomitantur, Itague melius lqueremur 
diceremus tenendriam effe per ſervitium Wardam & Rele- 
vium, aut ſervitium cum Warda & Relevio. Crag, de jur, 
Feud. 59. | | 
(b) Taylor infers from a Britiſ Law by him cited 
from a Manuſcript in his own Cuſtody, De Leg. 1 
| Hen 
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others, that they were introduced long 
after, and not till the Reign of Hen- 
ry III. (c); yet it is plain from the 
Charter of King John (d), from ſeve- 
ral Records in the Time of Henry 
II. and Richard I. (e), and from 
Glanvil (f), who wrote in the Time 
of Henry II. that they were before 
the Reign of Henry III. and it ſeems 
as clear from the Cu/tumier of Wor- 


Boni, that Wardſhips were uſed among the Britans be- 
fore the AN Conqueft. Tayl. Hiſt. of Gav. 103, 105. 
Vid. Mir. de Juſt. 18. = the abovementioned Caſe 
of Tenures 203. 

(e) Sir Henry Spelman conceives the Reaſon that many 
Authors did ugpo this Part of the Feudal Law to have 
been introduced by Henry III. was, becauſe the various 
Uſages, touching Wardihip and Marriage, were not 
compoſed into an uniform Law, until the Mag. Charta of 
Henry III. did determine them. Vid. Spelm. Treat. f 
Feuds 30. Seld. Notes on Fort. 46. Sir Tho. Smith de 
Rep. Ang. 265. Crag. de Fur. Feud. 284, 301. | 

(d) The Capitula of the Barons and Charter of King 
John, permitting the Lord to take the iſſues and profits 
of the Land of his Ward without deſtruction and Waſt, 
and alſo directing when, and in what condition, he 
ſhould reſtore the Land, c. unto. him, plainly ſuppoſe 
— to the Charter of Henry I.) ty Lord's Title to 

Wardſbi 

(e) Via Mad. Hiſt, of the Excheq. 221, 222. 

f) Si conflet (ſays Glanvil) eos (ſeiPt Heredes) eſe 
Minores, tune ipſi Heredes tenentur eſſe ſub Cuſtadia 

ominorum ſuorum, donec plenam habuerint ætatem, 


fuerint Heredes de Frode Militari. Glany. Lib. 7. Cap. "4 
G 4 mandy 
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mandy (g), and the Opinions of 
Mr. Camaen (h), and Sir Henry Spel- 
man (1), that they were of Wor- 
mam Original, and came from Mor- 
mandy as a Branch of the Law of 
Fr ups or Tenures: Though they were 
in Truth at that Time a new Servi- 
tude peculiar to Vormandy (k), and 
altogether unknown (ſays Sir Henry 
Spelman) (1) to other Countries that 
were governed by the Feudal Law. 


{g) Cap. 33. De Gard D'orphelins, fol. 53. 

(h) By an old Cuſtom, ſays Mr. Camden, derived 
from Normandy, and not (as ſome write) inſtituted by 
Henry the Third, when any one dies holding Lands of 
the King in Capite by Knight-Service, both the Heir, 
and the whole Eſtate with the Revenues of it are in 
Wurd to the King, till he has compleated the Age of 
one and twenty, and then he may ſue out his Livery. 
Camd. Intred. to his Brit. 187, 

(i) Spel, Treat, of Feuds 29. & Gloſſ. ad Verbum 

arda. | She 

(K) Appert que ceſte Couſlume par la quelle le Roy a 
la garde des Orphelins tenans Fiefs nobles de luy eſt ſpe- 
ciale en Normandie, & eft vray ſemblable avoir ęſte in- 
troduite & receue en Angleterre, depuis que les Ducs de 
Normandie en ont efle Rays. Vray ęſi queen pluſteurs au- 
tres lieux de France, entre les Gens nobles le bail (qui 
waut autant, a dire come garde) des mineurs vient «a 
pere & mere & autres aſcendans, &c, Vid, Terrien. Com- 
ment. du Droit, Civil De Duche de Normandie, fol. 187. 

(1) Tieat. of Feuds 46. Vid. Stry, Exam. jur. feud. 
Cap. 7. Qs, 21, 22. Schilt, Cod, jur. aleman. Cap. 55, 
dos. Com. 273, 296. N 13 


Hotoman 


Lau of Tenures. 89 
Hotoman therefore ſpeaking of the 
Scotch Wardſbips, calls them acerbiora 
Relevia (m), not knowing any other 
Title in the Feudal Law, that could 
comprehend or countenance them ; 
and yet they do not ſeem to have 
obtained either here, or in Vorman- 
dy without ſome Reaſon; for altho' 
it is certain that Yaraſhip could be 
no Part of the Law of Fgups, while 
they were Arbitrary, Temporary, or 
for Life only; yet when they became 
Hereditary, and did conſequently of- 
ten deſcend upon Infants, who by 
reaſon of their Age, could neither 
perform nor engage for (n) the Ser- 
vices of the Feup; and yet on Ac- 
count of their Impotence ſtood clear 
of the Feudal Forfeiture for Defe& of 


(m) Acerbiora Relevia illa ſunt (ſays Hotoman) quibus 
Scati weterum Regum inſlitutis olim utebantur, nam 
cum ab uno Rege fauda omnia Recogniaſcerent, Vaſalla 
Mortuo, prædiorum fructus omnes uſque dum Filius 
unum & viceſimum impleſſet Annum, Regibus Relevis 
cauſa tribuebant, Werdas autem vocant. Hot. de verb. 
Feud, ad verb. Relevium. | RT, | 

n) Siguis deceſſerit filio impubere reliflo, Fidelitatem 
nec ipſe, nec alius pro eo facere cogitur. Feud, Lib. 2. 
Tit. 26. Sect. 4, 5. | 5 


Service 
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Service (0), Ward ar 407 of the Land, 
that is to ſay, Cuſtody of the 


 FxuD itſelf was committed to, or ra- 


ther retained by the Lord, that he 

might out of the Iſſues and Profits 
thereof, provide a fit Perſon (p) to 
(o) Non eft alia 


ſupply 
| 2 prepter quod = f 


cauſa Beneficii auferendi quam 

um 33 fuerit, hoc ſerviti- 

um facere — eft fe forte ideo non ſervierit 

quia non patuerit, tunc enim F non amittet. Feud. 

Lib. 2. Tit. 24. Sect. 2. Vid. Hanneton. de Jur. Feud. 
Lib. 3- Cap. 11. p. 337, 338. 

An Infant's Service however was according to the 
Book of Feuds to be done by ſome Body, though the 
Text doth not ſay who ſhall appoint the Perſon, but only 
ſays, that Alius pro eo faciens ſervitium admittitur, Feud. 
Lib. 2. Tit. 26. Sect. 5. This Omiffion in the 
feudal Text, leaving Room for Diſpute between the Su- 
preme, and other Lords about the Nomination of the 
Perſon who ſhould do the Infan:'s Service, might poffibl 

give' Occaſion for the Declaration int. Ai. Henry II. 
= Si Heres de tali ætate non fit quad armis uti poſſit 
— —_ babebit in Cuflodia Inveniet 
Hominem qui 's uti in ſervitio Domini Regis, 
Oc. Wilkins Leg. er 333. 4 e 

(p) Cum ad 1 Feudum devuolveretur qui ex Im- 
ervitium preflare non valuit, 
wrong ogy ut is Feodum amitteret; ſed nec illud 
1 erat ſervitium, Dominus non 
b ores noſtri aquum duxere, 
Feodum interim —_ reddi, ut donec Vaſſallus ad 
Arma Virilia potens efſet, ipſe ſuum ſervitium cura- 
ret præſtari. Spelm. Gloſſ. ad Verbum Werda. Crag. de 
jur. feud. 284. ——And the Book of old Tenures gives 
2 double Reaſon for Hard/bip, — "th 
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ſupply the Infant-Heir's Defe& of 
Service, until he ſhould be of Age 
to do it himſelf (q). And howſoever 
unreaſonable Wardſhips may have ap- 
peared to us of late Years; 'yet if we 
conſider a FEup, whether poſitive or 
fictitious, according to the Im 
and Deſign of the Term, and Policy 
itſelf, as a Kind of Szipend or Reward 
for actual Service, it cannot ſeem 


ſtrange that the Lord ſhould with- 
hold the Fg Up, or Stipend until his 


perdra ceo que de droit il doit aver, & que le poiar de le 
Roialme de rien ne ſoit enfeble, Vid. old Tenures Tit. 
Tenir per ſervice de Cbiualer. And the Prerogative by 
which the King had at Common Law the Lands of Ideots 
held of himſelf only, may very reaſonably be accounted 
for in the ſame Manner as Wardfoip: But it does not 
appear upon what Ground this Preregative was extend- 
ed by the Stat. de Prerog. Regis Cap. 9. (beyond the 
Notion of Wardſbip) to Ideots in general, whether hold- 
ing of the King, or not, and to all their Lands of whoſe 
Fee faever they were holden. Vid. 2. Inf. 14. Bacon Hiſt. 
of Eng. Gov. 281. 

(q) Tangue al age del Heire de 21 ans le quel eff 
pleine age pur ceo que tiel Home per Entendement del ley 
neſt pas able de faire tiel ſervice de Chivaler devant Page 
de 21 ant. Lit. Sect. 103. 1 Inf. 75. b. Vid, Cuſtum. de 
Norm. Cap. 33. de Garde D#orphelins: But an Heir Fe- 
male ſhould not be in Ward after fourteen Years of Age, 
becauſe ſhe might at that Age marry a Man able (ſays 
Littleton) de faire Service de Chivaler, Lit. Sea. 103. 


. Brac̃t. Lib. 2. Cap. ; . Sect. . fol, 86. b. Crag. de Jur, 
Stipen- 
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Stipendiary or Feudatary ſhould be a- 


ble to anſwer the Services, in View, 
or in Conſideration whereof it was 
Originally conferred. 

As for the Cuſtody or V. ardſhip of 
the Body, there is no clear feudal 
Reaſon to be given for it, and therc- 
fore we may ſuppoſe that our Mor- 
man Anceſtors might think it reaſon- 
able, rather in regard to the Infant- 
Heir, than with reſpe& to the Lord 
himſelf, that the Lord, who had the 
Cuſtody of the Feup, the Eſtate and 
Livelihood of the Heir, ſhould like- 
wiſe have the Care of his Body, and 
the Charge of his Maintenance: Be- 
ſides, the Lord was, no doubt, the 
propereſt Perſon to have the Care of 
his Education; becauſe he was moſt 
likely to qualify him for the Services 
of the Feup, in which (though they 
were of publick Concern) he was 
ſuppoled to be moſt immediately 
intereſted „ 


As 


| (r) Vid. Forteſc. de Laud. LL. Ang. Cap. 44. Seld- 
Notes on Fort. 46, Smith de Rep. Ang. 264, 265. Cowel 


Inf, 
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As for Marriage, the Lords of our 
Engliſh Fees might poſſibly take the 
Hint from Vormandy (1): Tho' I muſt 
confeſs, that in the Senſe of our 
Law, in which it betokeneth the In- 
tereſt of the Guardian in beſtowing a 
Ward in Marriage (t), and was un- 
derſtood to be a Beneficial Perquiſite 
of Tenure, I can find no expreſs No- 
tices of it earlier than the Stat. of 
Merton (u): By the Cuſtom of Wor- 
mandy indeed a Female Ward was 
to be married with the Licence of the 
Lord, and the Joint Conſent of him, 
her Parents and Friends (w) : But the 
Lord had not the abſolute Diſpoſal 
of her, nor had he any Thing to do 


Inſ. Lib. 1. Tit. 17. SeR. 2. 1 Inſ. 75. b. Bacon Hiſt. of 
the Eng. Gov. 148, 149. 

(0) Vid. Spelm. Treat of Feuds 29, 30. 

8 1 Inſ. 76. a. 

u) Cap. 6, 7. 
() Se feme eft in garde quand elle ſera en aage de mar- 
rier, Elle doibt eſtre marie par le Conſeil & Licence de 
Jon Seigneur & par le Conſeil & Paſſentment de ſes Pa- 
rents & Amis, ſelon ce que la Nobleſſe de ſon Lignage & 
la * de ſon fief le requerra, Cuſt, de Norm. Cap. 
233 ol. . a 1 1 

Note that Parens (according to the Lord Coke 1 Inf. 


80. b.) et nomen generale ad omne genus Cognationts. 
Vid, Spelm, Gloſſ. ad Verb. Parens. 


wit) 
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with the Marriage of Male Wards, 


or any Intereſt in the Marriage of 
Females, but a bare Approbation of 
the Perſon who in Virtue of the 
Marriage was to become his Feudata- 
ry (=): By the Charter of Henry I. a 
Daughter of any of the King's Te- 
nants was not even in the Life-Time 
of her Father to be married without 
the King's Privity; but then the 
King was to take nothing for his 
Conſent, nor could he reſtrain the 
Father from marrying her to any one 
that was not his Enemy (y); but this 
Charter ſays nothing of the Marriage 
of Males, nor does it pive the leaſt 
Colour or Countenance to any pri- 


(x) fu Mariage luy, (vis. de feme en garde) doibt 
eftre rendu le Fief qui a efte en gar temps de 
Mariage luy donne aage delivre fon Fief de garde 

e e e W nt Vid. Cuftum, de Norm. 
fel. 5 


G $iquis Baronum vel Hominum meorum filiam ſuam 
nuptum tradere woluerit, ue Sororem, five Neptim five 
Cognatam mecum inde loquatur ; ſed neque ego aliquid de 
Juo pro hac Licentia accipiam, neque ei defendam quin 
cam det, excepto fi eam jungere velit inimico meo. LL. H. 
I. Cap. 1. Vid. Spelm. Treat. of Feuds 29. 


Glanv. Lib. 7. Cap. 12. p. 55. 2. Bradt, Lib, 2, Ca 
37: Sect. 6. p. 188, a, 7 


vate 


** "_ — r 1 Lok wen 
n 6 
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vate Profit or Advantage from the 
Marriage of Females; nay, ſo far 
from it, that the King expreſly de- 
clares, that he would not accept any 
Thing for his Conſent (z), to the 
Marriage of a Female during the Life 
of her Father: And that after the 
Death of the Father, he would marry 
her with the Advice of his Barons 
(a), which plainly ſhews that Regard 
was then had to the Marriage of 
Females only, as to a Matter of pub- 
lick Concern, and not of private Ad- 
vantage. Our Engliſ Lords how- 
ever by an extraordinary ConſtruQtion 
of Magna Cbarta, took upon them 
not only the abſolute Marri of 
Female Wards, but of Males too 
(b); there was indeed fome Reaſon 


(as 


(z) The Words negue aliquid de ſur——aceipiam may be 
underſtood, not only to amount to a Declaration that 
nothing was due, but to a Declaration, that nothing ought 
to be taken, tho” voluntarily offered, 
| (a) Si mortuo Barone vel alio Hamme mio Filia heres 
remanſerit, illam dabo Confilio Baronum meorum. LL. 
Hen. I. Cap. 1 | 

(b) Extending the Words Heredes in Magna Charta, 
Cop. 6. (without Regard to the Cuſtom of Normandy, 

to 
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(as is ſuggeſted in the Charter of 
Henry I.) for their Conſent to the 
Narrlag e of Females, becauſe they 


might 3 marry Enemies to 


the Publick (c), and “ ſo the Feups 
« or Fiefs (lays Sir Henry Spelman) 


„ which were given for Service a- 

« gainſt them, ſhould be transferred 
« to them“ (d). But as to Males, 
there is no feudal Reaſon for the 
Lord's Conſent to the Marriage of 
them (e), nor is there indeed any 
Reaſon, unleſs, that as it was a Part 
of the paternal Care (f), our Eugliſb 
Lords „ who had the Care of their 


to the Charter of Henry I. or to the Uſage = former 
Times. Vid. Glanv. Lib. 7. Cap. 12.) as well bo Make, 
as to Female Heirs. 

(c) uit primes defendu pur ceo que tes beires 
Femeles de miftre terre ne ſe mariaſſent a nos enemys, & 
dounc il nous coviendroit lour Homage prendre, ſi eux ſe 

puſſent marier a lour volunte. Britton, Cap. 67. p. 168. 
Sine ipſorum Dominorum diſpoſitione & 2 . 
k Mulier hereditatem habens maritari non poteſt 
boc ideo ne cogatur Dominus Homagium capere de w_- 
Ai Inimice. Bract. Lib. 2. Cap. 37. Sect. 6. Vid. Glanv. 
Lib. 7. Cap. 12. Mirror 16, 17. 1 Inf. 78. b. 

(d) Spelm Treat. of Feuds 29. 

(e) Nulla poterit efſe cauſa in maſculo berede, quare 
wxorem non ducat, que ye poſſit in Fæmina cum viro nubat. 
_ BraR Lib. 2. Cap. 38. Sect. 1. 
_OVid Lit, Sd. 114. 
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perſons, might think themſelves un- 
der an Obligation to take Care of 
their Marriage: But how it ſhould 
come to pals, that they ſhould not 
only claim the Diſpoſal of their 
Wards in Marriage, but the Profit of 
their Marriage, I cannot fay ; unleſs 
that, as Diſparagement was the only 
Reſtraint in Magna Charta (g), they 
thought themſelves at Liberty to 
make all Advantages they otherwiſe 
could of it: A Conſtruction fo agree- 
able to the Times, that it was imme- 
diately countenanced, and in Effect 
eſtabliſhed by the Statute of Mer- 
ton (h). 

II. RELIEFS (i) were not Services, 


(g) For Magna Charta (Cap. 6.) requires only, that 
edes maritentur abſque Diſparagatione, omitting the 

additional Clauſe in Charta Fohannis, viz. ſta tamen 
quod antequam contrahatur Matrimonium oftendatur pro- 
pinquis de Conſanguinitate ipſius hieredis: Which gave the 
next of Kin an Opportunity to prevent Diſparagement 
which they loſt by this Omiſſion, and were, for ought 
can ſee, left to lament it without any Redreſs, until the 
Stat. of Merten, Cap, 6. Vid, Lit. Sect, 107, 108. 

(h) Cap. 6, 7. 20. fe. 3: 6b. — | 

(i) What they are, and why ſo called. Vid. Sup. þ 15. 
in Marg. Bract. Lib. 2. Cap. 36. Sect. 1. Fleta Lib. 3. 
Cap. 77. Seat. 1. 1 I. 76. a. Spelm, Treat. of Fruds 33. 
& Glo. ad Verb. Relevamen. WE 


H but 
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but Fruits of feudal Tenure (K), that 


were not arbitrarily introduced among 
us by the Conqueror, but were 
brought into England with Fxups ac- 
cording to the Cuſtom of the feudal 
Law, and of other Nations, and 
were (fays Sir Henry & pelman) ſo va- 
<« rious and uncertain, that the Lords 
cc exacted what they liſted for it, when 
« the Feup fell into their Hands up- 


© on the Death of their feudal Te- 


e nant, conſtraining the Heir, as it 
cc ere, to make a new Purchaſe of the 


« Feup (I), and although the Lord 


D. 


(x) Relief oft un profit del Seigneurie. 2 Ro. A. 5 T4. 

3. neſt un Service eins incident al Service. 
Ibid, 515. D. 4. 3 Rep. 66. 1 Inf, 83. a. And it ap- 
pears from the Dialogue of the Exchequer, that Reliefs 


. were not Services, and that it was doubtful in Henry II. 


his Time of what Nature they were; for the Author of 
that Dialogue ſpeaking of Reliefs ſays, that they were a 


Kind of Obventions, que non videntur prorſus inter ob- 


. ia 1a computanda, ſed magis fines ad Scaccarium dicuntur. 


* 


And the fame Author adds, that ſunt aui cre- 


dunt eos qui in releviis regi tenentur, nec Summoniti ſol- 


vun, Spontaneorum Oblatorum legibus obnoxios ; ut cum 
ſeluendo non fuerint, careant rmpetratis : ac verius dic 


pote/?, ut ſicut de Pecuniarits pœnis fit, fic fiat de Reli 


.w1s; debita namque filiis ratione ſucceſſionis hæreditas a 


lege ſponte Oblatorum videtur gxcludere. Gerv. Tilbur. 
Dialog. de Scacc, edit. per Madox, Cap. 21. 
(1) Spelm, TIO: of Feuds 33. 


Coke 


. 
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Coke (m) ſuppoſes Reliefs to have 


been certain at the Common Law; 
Yet they were probably with us origi- 
nally uncertain, as by the Feudal 
Law, and were no doubt on this Ac- 
courit ohe of the greateſt Grievances 
of Tenure: Inaſmuch as an unrea- 
ſonable Relief did in Conſequence 

amount to a Diſheriſon of the Heir 
(n): They ſeem however to have been 
teduced, ſome Time after the Eſta- 
bliſhment of Tenure; to ſome 
Certainty by the Laws of Willi- 


(m) The Lord Coke ſuppoſes that the lawful and juſt 
Relief mentioned in Henry I. his Charter to be paid by 
an Earl and Baron, was certain, viz. the fourth Part of 
the yearly Value of his Earldom or Barony, and that the 
ſecond Chapter of Mag. Charta was but a Reſtitution 
and Declaration of the ancient Common Law. 2 If. 7, 
8, And yet he elſewhere, (1 7»/. 76. a.) ſays that the 
Relief of a Knight's Fee was, as ſome hold, certain by 
the Common Law, but that the Reliefs of Earls and Ba- 
rons were uncertain, and were therefore called rationabi- 
lia Relevia, until the Stat. of Mag. Charta, cap. 2. limit» 
ed them in certain, 

(n) It. is very likely that thoſe Hiſtorians, who ſay 
that the Conqueror diſinherited many of his Nobles 
without the Judgment of their Peers, point at arbitra- 
ty Reliefs, fince they are the very firſt temporal Grie- 
vance (a Grievance therefore no doubt of the worſt Con- 
ſequence) that is redreſſed by the feveral Charters of 
Henry I. King John, and Henry III. 


TY: am 
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am I. (o) William II. broke through 
theſe Laws, and exacted arbitrary 
Reliefs, as due by the Feudal Law: 
And therefore Henry I. in his Char- 


(o) De Reirdio Comitis quod ad 1 2 Fu ng VIII 
'Equi Ephippiati & franis ornati, ce, & IV 
Hammes (Galee Wilkins) & IV ſeuta & IV Haſte, & 
M Enſes, les altres IV chateurs (alii ceteri IV veredi 
Wilkins) & Palfredi cum frenis & Capiſtris, Vid. Leg. 
Gul. I. Cap. 22. apud. Lamb. de priſcis Angl. Leg. & 
Seld. Notes ad Eadmer. 180. & Tit. of Hon. 556. 

De, Relewvio Baronis IV Equi cum ſellis & frenis Or- 
wati & Lorice II & II Hammes (Galea Wilkins) e ſcu- 
ta II & Il Haſte & II Enſes, & les alires II un chaceur 
(& alu cæteri Il, wnus Veredus Wilkins) & unus Palfre- 
1 cum frem & Capiſiro. Vid. LE. Gul. I. Cap. 23. 

=” | 

De Relevio Vavaſoris ad Ligiunm ſuum Dominum 
Dutetus effe debet per Equum ſen piep (patris ſui Wil- 
Eins) talem qualem habuerit tempere mertis ſue, & ” 1 
Ericam ſuam & per ſon Haume (per Galeam ſuam Wil- 
kins) & per ſcutum ſuum, & per Hoſtam ſuam, & 
Enſem ſuum, & fi adeo fusrit tnermis ut nec eguum ha- 
buerit nec arma, per cenium ſolidas. LL. Gul I. Cap. 
24. Ibid. OS 

It may not be improper to obſerve upon theſe Laws, 
that if it ſhould frem | to any Body, that William 
JL. ſhould contrary to the Cuſtumier of Normandy (Cap. 
34. de Relief, fol. 56. b.) require Reliefs to be paid in 
Arms and Habiliments of War, inſtead of Money, Sir 
Henry Spelman (Freat. of Fendt 32.) fays, that it is very 
probable that William the Conqueror raifing the Form of 
the feudal Law in England, and drawing the Saxon 
Cuſtoms to cohere therewith as much as poflible, did 
turn the Daniſh Law of Heriats (Vid. Leg. Canuti Tit. 
69. de Hereotis apud Lamb. de priſcis Ang. Leg. A 123. 
into this of Reliefs. And the rather becauſe the anct- 
ent ſeudal Relief was of this Nature. Vid. Sup. p. 15. 4. 

LG | F ter 
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ter declares, that an Heir ſhould: not 
redeem his Land as in the Time of his 
Brother, but ſhould have it upen a 
juft and lawful Relief (p), which is 
declared by one of his own Laws (q) 
to be very near the ſame with the 
Relief eſtabliſned by the Laws of 
William I. (r) but if this be fo, it 
H 3 may 


(p) Si quis Baronum meorum, Commum vel aliarum, 
qui de me tenent, mortuus fuerit ; heres ſuus non redimet 
terram ſuam ficut faciebat tempore fratris mei, ſed legi» 
tima & jufla releuatiane relevabit Eam, LL. Hen, I 
Cap. 1. Noll ſuggeſts the Cauſe, as well as Effect of this 
Clauſe in Henry I. his Charter, viz. Devant le lemps de 
H. I. le Rey & auters Seigneurs uſoint @ faire Þ heires 
de lour mort tenants @ redeemer Jour terres mes 
H. I. abrogate eg male Cuſiome & ordein heirs del 
mort tenants del Rey, & dFauters Seigneurs relevarent 
_ de Dominis ſuis, non redimerent. 2 Roll. Ab. 514. 

15 4. | 

(q) Sint relevationes fingulorum ficut Modus fit, Comi- 
ti VIII Equi, quatuor ſellati & quatuer fine ſella, & 

Gale IIII, & Loricæ IIII cum VIII lanceis & totiders 
ſeutis & Gladiis IIII. & centum Mance Auri. Peſtea 
Tbayni = qui ei proximus fit, quatuor Equi, dur 
ſellati & dus inſellati, & duo gladii, & guatuor lance & 
tetidem ſcuta & Galea cum Lorica, & L Mans Auri. 
Et Mediocris Thayni Equus cum apparatu fus Arms 
ejus, Cc. Vid. Leg. H. I. Cap. 14. de relevationibus. A- 
pud Lamb. de priſcis Ang. Leg. 
tt) So that the Lord Coke, (2 Inf. 8.) citing the 2. 
bove mentioned Laws of Milliam I. out of an ancient MS. 
in the Library of Archbiſhop Parker, not as Laws of 
William I. fixing Relief, but as Notices of the unjuſk 
Keligſi exacted in the Time of William II. and as _ 

| widely 
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may ſeem ſtrange, that, notwithſtand- 
ing theſe Laws of William I. and this 
declaratory Law of Henry I. Glanvil, 
who wrote in the Time of Henry II. 
ſhould fay (1), that the Relief of a 
Knight's Fee was C. Shillings, de Ba- 
roniis vero mihil certum flatutum eff, 
Quia juxta Voluntatem & Miſericor- 
diam Domini Regis ſolent Barones Ca- 
Pitales de Releviis ſuis Domino Regi 
fatisfacere: But Glanwil is not to be 
underſtood, as if he meant that the 
Relief of a Bareny was abſolutely un- 
certain (as by the Feudal Law all 
Rehefs originally were); but that a 
Commutation or Compoſition for 
the Relief was not certainly eſtabliſh- 
ed either by the Laws of William J. 
or of Henry I. as it was in the Caſe 
of the Relief of a Kmight; for the 
Words. juxta Yoluntatem Regis ſolent 
Barones C. apitales de Releviis ſuis Do- 


widely different from the juſt and lawful —— 


to be reſtored by the Charter of Henry I. was undoubt- 
'gdly miſtaken. | | 


4 (9 Lib. 9. Cap. 4. p. 71, 2 
n Fung 
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nino Regi ſatisfacere import no more, 
than that, if the Relief of a Barony 
was not rendered but compounded 


for, the King mult be ſatisfied for (or 


concerning) it to his Content: 80 
that the Compoſition for the Relief 
and not the Relief itſelf, of an Earl- 


dom or Barony remained uncertain, 
until it was aſcertained by the Char- 
ters of King John, and of Henry III. 
(t) which, inſtead of the Relief eſta- 
bliſned by the Laws of William I. and 
Henry I. conſiſting of Horſes, Arms, 
and Things of the like Nature, re- 
ſtored the more ancient Norman Re- 
lief in Money (uv). 
H 4 The 

(t) Vid. Seld. Tit. of Hon. 553, 576. 

(u) Par toute Normandie relief eft generalment deter- 
mine en Fief de Haubert par quinze livres, en Baronie 
par Cent livres. Cuſtum. de Norm. Cap. 34. de Relief, 
fol. 56. b. without any Diſtinction between an Earldom 
and Barony—King Fohn's Charter (according to the 
Copy I have of the ſuppoſed Original in the Cotton Libra- 
ry) diſtinctly mentions Earls and Barons, and yet makes 
no Difference between the ancient Relief de Baronia 
Comitis & de Baronia Barenis, fixing the Relief of both 
(viz. de Baronia Comitis integra & de Baroma Barons 
integra) ad centum Libras : So that the Agreement be- 
tween this Charter and the Cuſtumier of Normandy ſug- 
geſts, that the one was problably formed from the other. 

Note too, that there are Copies of Henry III.'s Char- 

| ter 
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The Relief of Soccage Lands was 
fixed by the 40th Law of William J. 
at a Year's Rent (w), and remains the 


© 
ter ſtill extant, which are ſuppoſed much more ancient 
than the Inſpeximus of Edward I. in which, inſtead of 
the preſent Words de Comitatu integro, the Words de Ba- 
roma Comitis integra (as in King "John's Charter) are re- 
tained, and no Difference is made between the Relief de 
Baronia Comitis & de Baronia Baronis: But both are 
fixed as in Charta Johannis ad centum Libras, and it now 
appears from the Original Charter of Henry HI. that in 
this Reſpect there is no Difference between the Charters 
of K. Jobn and of Henry III. 

() It muſt be obſerved, that by the Cuſtom of Ner- 
mandy, no other Fi or Fees paid Relief, than ſuch as 
were held by Homage; for according to the Cu/tum. de 
Norm. Cap. 34. fol. 56. b. relief & Hommage font auſſi 
comme conjointts enſemble: Car par tout ou il ya rehef, 
il convieut que Hommage y ſoit: Combien gue par tout 
ou it ya Hommage il ne convienne pas avoir relief, Bras 
den therefore, having treated of Reliefs due from military 
| | Fees, proceeds upon this or a like Notion of Relief to in- 
quire, Si de Soccagio dari debeat Relevium, cum de Soc- 
cagio non competat Domino capitali cuſtidia nec Homagi- 
um, & ubi nulla cuftedia, ibi nullum Keleviam, ſed e 
contrario, And concludes accordingly, Qued de Soccagio 
nom datur Relevium fit tamen (lays he) de ne- 
ceſſario Domino Capitali quadam præſtatio ab Herede 
propier Dommum Domini KRecognitionem, & que 
prædictis ratienibus dici non peterit Relevium, & que 
zalis eft, wiz. Cum teneatur Sockmannus defendere tene- 
mentum ſuum erga Dominum ſuum per certum redditum 
| — loco relevii in Recognitionem Domini dabit te- 
neng Damine ſuo, & Heres una vice Redditum ſuum uni- 
us Anni duplicatum, ſed quod non ſolvat redditum, & po- 
ſtea duplicatum, ſed quad ſoluat redditum, & poſtea tan- 
tamdem in Simplum. (Bract. Lib. 2. cap. 36. Sect. 8.) 
And according to Bracton's Notion, it is declared by the 
brat, 28 E. 1. of Yard; and Relicf, that when any Relief 

| a 13 
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fame to this Day: Although it is not 
taken Notice of in any of the Char- 
ters of Henry I. King John, or of 

Hinry off, © 
III. AIDS called by Sir Henry Spel- 
man Tribute (x), and by our old Au- 
thors Auxilia, were meer Benevo- 
lences rendered by a Tenant to his Su- 
perior or Lord, in Times of Difficulty 
and Diſtreſs (y), and were not of di- 
wr rect. 


is given, the Varadſbip is incident, and contrariwiſe. And 
that a free Sokeman ſhall not give Yard or Relief; but 
that he ſhall double his Rent after the Death of his An- 
ceſtor. But this Stat. of Edward I. and Bractan thus 
oppoſing the double Rent to be paid by a Saccage Tenant 
to Relief, muſt be underſtood to ſpeak of the Relief ro- 
ſtored by Magna Charta, Cap 2, which. was but a fourth, 
Part of a Year's Value, and extended only to military 
Tenants; whereas a Soccage Tenant remained ſubject ac- 
cording to the 4oth Law of William I. to Reli at a 
whole Year's Rent, viz. eorum qui fundum ſuum tenent 
ad Cenſum fit reftum Relevium tantum, Quantum Cenſus 
annuus eft, And a Year's Rent, thus eſtabliſhed as the 
rectum Relevium of Lands held by Saccage Tenure, hath. 
been conſtantly taken as a Relief ever ſince. Vid, Glany, 
Lib, 9. Cap. 4. fol. 71. a. Heta Lib. 3. Cap. 17. Seft; 11. 
Lit, Seft. 126, 127. 2 Inf. 232, 2 Ro. Ab. 515. E. 2, 3. 
(x) Treat. of Feuds 59. 2 * 
(y) Sunt quedam Conſuetudines que ſervitia.. nn di- 
cuntur, nec concomitantia ſervitiorum, ſicut ſunt ratio- 
nabilia auxilia ad filium primogentum militem, facien- 
dum, vel ad filiam primogenitam maritandam, quæ qui- 
dem auxilia fiunt de gratia & non de jure, & pro neceſſis 
fate I Indigentia Domini Capitalis, Nunguam igitur exigi- 
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rect Feudal Obligation (2), but firſt 
obtained out of a pious Regard to the 
Perſon, and Occaſions of the Lord: 
The Kind therefore, as well as the 

Quantum of every Aid, was original- 
ly as various and uncertain, as the 
particular Occaſions of every diſtinct 
Lord, and as the Abilities and Diſ- 
poſition of each particular Tenant: 
But as Benevolences or Aids grew 
frequent, the more uſual Renders of 
Regard became in many Countries 
eſtabliſhed Renders of Duty (a). Thus 
in Normandy the three moſt ufual 
and frequent Aids, that is to ſay, to 
make the Lord's eldeſt Son a Knight, 
to marry his eldeſt Daughter, and to 
ranſom his Perſon, became due and 
payable to the Lord, as fixed and e- 
tur Auxilium, niſi vr ecedat Neceſſitas, nec tenetur ali- 
quis ad hujuſmodi Auxilium preftandum niſi ex Indigen- 
tia Domini ſui Capitalis, & ex ea quod eft Liber Homa 
ſuus. Bradt, Lib. 2. Cap. 16. Sect. 8. Fleta Lib. 3. Cap. 
14. Sect. 9. i 

(2) For, according to Brafon and Fleta, Hujuſmod: Au- 
wilta ſunt perſonalia & non Prædialia. Ibid, Vid. ſup. 
p. 41, 42. . 


fa) Quod ex gratia primum largiebatur, Jure poſiea 
Exigitur, & pro Voluntate Dominorum. Spelm. Glofſ. 


ad Verb, Auxilium. 
ſtabl iſhed 


> » 
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fabliſhed Aids (b); and beſide them 


there was one of an inferior Nature, 
which reſpected only inferior Lords, 
and that was an Aid to enable the 
Lord to pay his Relief, and was there- 
fore called Aide de relief (c); we be- 
came not only ſubject to the three 
capital Norman Aids (d), but to the 
Aide de Relief likewiſe (e): And 


(b) En Normandie a trois chevels Aides (qui font ap- 
pellez Chevelz, pource que ils daibuent | eflire payez aux 
chief Seigneurs) Lun eft faire laiſne fils de fon 
Seigneur Chevalier. Le ſecond a fon ainſnee fille marier, 
Le tiers a rachapter le corps de ſon Seigneur de priſon, 
quand il eft pris pour N SRO au Duc, Cuſtum, de 
Norm. Cha. 35. fol. 5 

(c) Aide 97 Relief 4 5 quand le Seigneur meurt, - 
fon Heir relieve vers celuy de que il tenoit fon fief, & 
cet Aide doibt ęſtre * per demy relief. Cuſtum, de 
Norm. Cap. 34, fol. 57. 


eV Vid, Seld. Jan. . Epin. 18. Madox Hiſt, of the 
XC 


96. 

ee Lords had alſo, ſays Mr. Madox (Hifi. of 
the Exchegq. 428.) of their Tenants Aid to enable them 
to pay the Fine for their Relief or Seiſin of their Inheri- 
tance, And that ſuch Aid was taken in Henry IP's 

Time appears from Glanvil (Lib. 9. Cap. 8.) viz. Poft- 
quam convenerit Inter Dominum & Haeredem tenentis 
ſui de rationabili relevio dando & accipiends, poterit F- 
dem Heres rationabilia Auxilia de Hominibus ſuis indg 
exigere And that the like Aid was taken in Scot- 
land, appears from Crag. (de Fur. Feud. 213.) viz. In re- 
levia pro ſua terra ſolvendo, paſt expletam — va 
lia Deminum Juvarg tenetur. 


thus 
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thus far our Anceſtors may be 
aid to have gone into the Morman 


Motions of Aid: But they did not 


here; for it appears by ſeveral 
es in the Time of King Jobn, 
that they carried their Notions of Aid 
A ood deal farther; inſomuch that 
Inferior Lords took of their Tenants 
Aid not only to enable them to pay 
their Fines made with the King, but 
to pay their Debts (f) likewife ; And 
it was doubtful in Henry II. s Time, 
whether Lords might not require 
Aids towards their military Expediti- 
ons (g), but this Doubt was ſettled, 
and the two inferior Aids above-men- 
tioned were, together with the Aide de 
relief, effectually aboliſhed by the 
following Clauſe of King John's Char- 
ter, 6 viz.) Mos non concedemus de cæ- 


() Vid. Madox Hiſt. of the Excheq. 428. 

(g Utrum vero ad guerram ſuam manutenendam poſ- 
fmt Damini hujuſmodi Auxilia exigere Quæro. Glanv. 
Lib 9. Cap. 8. And that ſuch Aids weie taken in other 
Countries, appears from Du Freſue. Gloſſ. and an 
Ahn Tit. Auxilium pro Militia Domini. 


ter 
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tero alicui quod capiat Auxilium de 
liberis Hominibus ſuis, niſi ad corpus 
ſaum redimendum, & ad faciendum 
primogenitum filium ſuum Militem, & 
ad primogenitam filiam ſuanm ſemel 
* ationabile Auxilium. | | 

Whilſt inferior or meſne Lords 
did, as above, under the Noti- 
on of Aid, impoſe upon their Te- 
nants, the King, the ſupreme Lord, 
was not behind hand with them, 
but he demanded and had of 
them, and of all other his Te- 
nants in Capite, various Dona or Aids 
{h), that were not warranted by the 
Norman Notions of Aid, nor could 
be inferred from any juſt Notion of 
Tenure: Theſe Dona or Aids there- 
fore were likewiſe reſtrained by the 
following Clauſe of King John 
Charter, /viz.) Mullum — Azxi- 
lium ponatur in regno noſtro nifi per 
Commune Confilium Regni noſtri, niſi 


(Þ) Vid. Madox Hiſt. of the Excheq. 417—421, 
ad 
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ad Corpus naſtrum redimendum, & 


primogenitum filium noſtrum Militem 
faciendum, & ad filiam noſtram pri- 
mogenitam ſemel Maritandam, & ad 
bac non fiat nifi rationabile Auxilium 
| Et ad Habendum Commune Con- 
' felium regni de Auxilio aſſidendo, ali- 
ter quam in tribus Caſibus prœdictis 
Summoners faciemus Archiepiſco- 
pos, Sc. This Clauſe is omitted in 
Henry III. 's Charter, and the old Aids 
were again revived and taken, until 
the 25 Eduard I. when this impor- 
tant Clauſe of King John's Charter 
was effectually revived or reſtored by 
the Stat. 25 Edward I. Cap. 5, 6. de- 
claring and granting That the Aids, 
8 Tasks, or Priſes, which had been 
“given by his People before-time of 
their own Grant, and good Will, 
cc ſhould not be drawn into a "ag 
4 ſtom for any Thing that had been 
ce done, notwithſtanding any Roll or 
* Precedent that might be found 
—And that he would from 
eg tense 
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te thenceforth take no ſuch Aids, 
« Tasks nor Priſes, but by the com- 
©« mon Aſſent of the Realm, and for 
« the common Profit thereof, ſaving 
« the ancient Aids and Priſes due 
« and accuſtomed”. Theſe ancient 


Aids were (according to the Lord 
Coke) (i), the Aids pur file marier, & 
pur faire fits Chevalier, which were 
certain by the Cuſtom. of Vormandy 
(k), but were with us arbitrary and 
uncertain (1) until the Statute of 
WWeſtm. 1. Cap. 36. fixed the Aid 
of a Knights Fee at 20s. and of 
Soccage Lands to the Value of twen- 
ty Pounds a Year, at 20s. and fo pro 


(i) 2 Inf. 529. 

(K) Ces Aides, (viz. les trois Chevels Aides) font payez 
en aulcuns fiefs a demy relief, & en aulcuns fiefs a tiers 
de Relief. Il ya aulcuns fiefs en quoy les vavaſſturies 
ſeulent payer dix ſol de Aide. Cuſtum. de Norm. Cap. 
35. fol. 58. b. | | 

(1) As appears by the Preamble of the Stat. of Vm. 
1. Cap. 36. viz. Pur ceo que avant ceux heures ne fuit 
ungues reaſonable Aid a faire leigne fits chevaler, ne 4 
leigne file marier miſe en certein, ne quant ceo devroit 
eftre priſe, ne quel heure, per quoy les uns leverent Out- 
ragious Aide, & plus toſt que ne ſembleit męſtier, dount 
la People ſe ſentit greve Purview eft, &c. Vid. 2 Inf, 232. 
Seld. Tit. of Hon. 649. | 

| rata 
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vata. But this Statute was not un- 


derſtood to extend to the King, and 
therefore he levied Aids of this Na- 
ture afterwards by an higher Rate 
(m), until he was reſtrained by the Sta- 
tute 25 Edward III. Cap. 11. which 
declares, that ©& reaſonable Aid to 
*< make the King's eldeſt Son a 
& Knight, and marry his eldeſt 
ce Daughter, ſhall be demanded, and 
i levied after the Form of the Statute 
ec thereof made, and not in other 
& Manner, that is to ſay, of every 
e Kig br s Fee holden of the King 
. 205, and of every twenty 
_ Pounds of Land holden of the 
" King in Soccage 205. and no 
more *. 
The Statute of Veſm. 1. takes no 
Notice of the Aid ad Corpus redi- 
mendum, nor doth the Lord Coke, or 
any of our ancient Law-Books. men- 
tion any ſuch Aid (n), but on the 
contrary 


tm) Vid. Seld. Tit. of Hon. 650. F. N. B. 82. F. 


Ie) Mr. Selden (Tit. of Hon. 649.) ſays, that he doth 
not remember that there is any a in any of our 


publiſhed 
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contrary, they confine the ancient 
Aids, ſaved by the Statutes of V 18 55 I. 
and 25 Edward I., to the Aids 
faire fits Chevalier 8 file marier ol 
(o); and yet the Aid ad Corpus re- 
dimendum was one of the ancient 
Aids expreſſed in the Charter of 
King Jobn, and, although it is not 
mentioned in the Statute of Weſtm: 
1., might, and did no doubt re- 


publiſhed Law-Books, of the Aid for Ranfom of the 
Lord, though by the Way (ſays he) in the MS. Years of 
Edward the Firſt, a Releaſe —* by one Rubert of Ben- 
tham, to the Abbot of Ferd of all Services, forſpris ſuit 
real & reaſonable Aide, pur ly raindre hors de priſon, 

du ces heires, quel heure qu ils fuiſſent en priſames, is 
pleaded in Bar of an Avowry; and ſince Mr. Selden 
wrote, Juſtice Croke in Mr. Hampden's Caſe ſays, that the 
ancient Aids ſaved by the Stat. 25 Edward 1. were 4d 
redimendum corpus, ad filium primogenitum militem fa- 
ciendum, & ad filiam pri magenitam mar: tandam . 
And the Lord Hale in his Analy/is mentions this Aid ad 
corpus redimendum; as a Branch of the King's extraordi- 
nary temporal Revenue. 

(o) The Aid ad corpus redimendum was, in the Opi- 
nion of Crag. dropt likewiſe in Scotland; for he ſays, that 
Dominum in filia primegerua elecanda pile juvare te- 
netur (Vaſails) & _ ut ejus primogenitits equeflii 
Dini tate decoretur, & pro his duobus Dominus pecuni- 
arum opem exigere 7277 In aliis Dominum pecunia ju- 
dare non tenetur Vajallus, licet fint qui Dominum cape 

tum in Bello, qued ine ſua Culpa contraxerat, a Vajalle, 
at redimatur ab heſlibus, 8 9 puiant delere. Vid. Crag, 
de j Tu Feud, fol. 213. 


I main 
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main (p), notwithſtanding that Sta- 
tute, which meant only to regu- 
late and aſcertain the Aids pur faire 

(p) There is a notable Record of the 15 Edward II. 
printed at large by Mr. Madox (Hift. of the Excheg. fol. 
428. in Marg.) which proves that the Aid ad corpus redi- 
mendum was in thoſe Days, tam naturali equitate quam 
ex fidelitatis debito, demandable, and which, at the ſame 
Time that it proves this, ſuggeſts the original Nature of 
Aids in general; I ſhall therefore give it the Reader as I 
have it from Mr. Madar, viz. Rex Univerſis & ſingulis 
tenentibus Fohannuis de Britannia Comitis Richemundiæ 
Conſanguinei noftri cariſſimi, ſalutem, Recolentes non 
fine Cordis amaritudine, qualiter prefatus Conſanguineur 
noſter dum noftris Obſequits intendebat, per inopinatum 
& repentinum Scotorum Inimicorum & Rebellium naſtro- 
rum Agęęreſſum, captus extitit, & ad partes Scotiæ du- 
Aus per eoſdem, & adbuc penes ipſos oft detentus, nec ab 
corum manibus fine magna & intolerabili Redemption- 
poterit deliberari, de ipſius Anguſtiis eo fertius moleſta- 
mur, quo noſtris affettibus intimius conjungitur, & ipfi- 
us fidelitatis & Induſtriæ ſemper in naſtris agendis evi- 
dentius probavimus puritatem; Et quia ad Deliberatio- 
nem Didti Domini veſtri a manibus dlictoruni Inimico- 
rum tam natural: æguitate quam ex fidelitatis veſtræ de- 
vito, manus extendere tenemini adjutrices: Vos & guem- 
libet veſtrum rogamus & requirimus ex affettu, quatenim 
unuſquiſque veſtrum juxta facultates ſuas, & quantita- 
fem tenure ſue, pro Redemptione dicti Domini weſtri, 
tale & tantum ſubſidium fludeat miniſtrare, ut Idem 
Dominus veſter, veſtro Auxilio mediante, a dictorum J. 
nimicorum manibus celeriter deliberari valeat, de quo 
veſtram poſſumus Benevolentiam & fidelitatem erga diftum 
Dominum veſtrum ex merito commendare, & wobis etiam 
grates referre debeamus; Et ut Idem Dominus weſter, 
cum redierit, veſiris profectibus, ob impenſum ſibi a wobis 
in tanto Neceſſitatis articulo prefidium, ſpecialiter aſtrin- 
gatur. Teſte Rege apud Grenhou, primo die Septem- 
bris, per ipſum Regem,” Pat. 17 E. 2. p. 1, M. 15. 


fits 
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fits Chevalier, & file marier ; becauſe 
they were not only grown exceſ- 
five, but were taken oftner (ſays 
the Statute) than ſeemed neceſſary, 
and were become, by reaſon of their 
Frequency, as well as Exceſs; too 
great a Grievance, and of too much 
Importance to remain longer uncer- 
tain: Whereas the Aid ad Corpus 
rediniendum was leſs frequent, and by 
no Means capable of any Certainty, 
Reſtriction, or Exceſs; it being ne- 
ceflary, and of the higheſt Conſe- 
quence, with Regard eſpecially to the 
Supreme Lord, that the Lord, as of- 
ten as he ſhould be taken Priſoner of 
War, ſhould at any Rate be ran- 
ſomed. | 
IV. When a Fgup or Fee deter- 
mines for want of Heirs, or propter 
Delictum tenentis, the Land falls 
back (q) to the Lord, and the Land 


I 2 11 


q) Thus, in the Language of Glanvil and Bracten, re- 
vertitur terra ad Dominum Capigem vel ad rectum 
Dominum, ſcil't ad ipſum de cujus feeds gti. Vid. Bradt. 

L. 3. fol; 139, L. 4. fol, 160. b. Glanv. L. 7. Cap. 17. 


p. 59- 


116 An Introduction to the 


returning to the Lord upon ſuch De- 
termination of the Fee or Tenure is 
called an Eſcbeat, and is as ſuch 
reckoned by our Engliſh Lawyers (r) 
among the Fruits or Perquiſites of 
Tenure, though it cannot, properly 
ſpeaking, be a Fruit of Shows the 
Land or Tree itſelf, ſays Sir Henry 
Spelman, reſulting to the Lord upon 
a Determination of the Fee (1). 

Sir Henry Spelman (t) divides Eſ- 
- cheats into Regal and Feodal. © Regal 
«{({ays he) are thoſe Obventions and 
= CE; 45-0" ei which belong generally 
-© to Kings, by the ancient Rights 
of their Crown, and Supreme Dig- 
—45 e Feodal, which accrue to eve- 
« ry Feodal Lord, as well as to the 
King, by Reaſon. of his Seigniory. 
This Diviſion is indecd agrecable e- 
gh to the general Jmport of the 


P. 59. a. And Braden in another Place (L. 5. Cap. 6. 
fel. 375.) ſays that Reaſcendit ad Capitales Demines @ 
guibus primo proceſſit. 

(r) Hale Anal. 54. 
(f) Treat. of Fes 3 315 
(t) Treat of Feuds. Ibid, 


Word 
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Word Eſcheat, as formed from the 
French Word E/checir to happen, and 
primarily ſignifying any Thing coming 
accidentally, or by Chance (u), and 
in ſuch Senſe comprehending caſual 
Obventions and Forfeitures of all 
Kinds. But ſtrictly ſpeaking accord- 
ing to the legal Notion of an Eſcheat, 
it imports ſomething happening, or 
returning to the Lord upon a Deter- 
mination of Tenure only; and in this 
Senſe all E/cheats, even to the King, 
are properly Feudal, and fuch Lands or 
Tenements, as are not held immedi- 
ately of the King, and yet happen to 
him upon the Commiſſion of any 
Treaſon, are not Eſcheats (w), but 
Forteitures (x), which were given to 


I 3 the 

(u) Spelm. Gloſſ. ad Verbum Eſchaeta. 

(w) Tho? the Lord Verulam (in his Treatiſe of the Ute 
of the Law, p. 34) calls them Royal Eſcheats. 

(x) the Statute 25 Edward III. Cap. 2. plainly makes 
this Piſtinction between Eſcheats and Hrfeitures, de- 
claring, that in the Caſes of High Treaſon, the Forfei- 
ture of Eſcheats pertaineth to the King, as well of the 
Lands and Tenements holden of others, as of himſelf; 
and that in Caſes of Petit Treaſon, the Eſcheats ought tg 
pertain to every Lord of his own Fze.——So that in the 
Clauſe relating to Forfeitures for High Treaſon, Eſcheats 
and Forfeitures are plainly diſtinguiſhed; inaſmuch ag 

| £/cheats 
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the King by the Common Law (y), 
and do not depend upon the Law of 
Fevps or Teuures (2), but upon Saxon 


Laws 


Eſcbeats themſelves are for ſuch Treafons declared to by 
forfeited And the Lord Coke (2 Inf. 64.) ob- 
ſerves this Difference between, them, ſaying, that where 
2 Lord is attainted of High Treaſon, there the King hath 
the Land by Forfeiture, of whomſoever the Land is held, 
and not in reſpect of any Eſcheat, 3 of any 2 
niary. Vid. Bro. Tit, Eſchete, 14 160. 

on this Difference we may eaſily account for 247 
Find Lands being ſorſeitable for — though they do 
not eſcheat for Felony; ; for though the Lord may connive 
at or diſpenſe with all the Cauſes of Eſcheat, (poteſt v4 
minus feloniam remittere. Taſius in uſus feud. Cap. 

fol. 95.) or might remit the Eſcheat itſelf as a Perquiſite 
of Tenure; yet he could not diſpenſe with the publick 


Laws of Forfeiture, or with Offences againſt any other 
Perſon than himſelf, 


(y) Hale Anal. 110. 

(z) For according to Zaſius, by the Feudal Law, Si 
Subuaſallus majorem Dominum, i. e. eum, cujus el feudun | 
ratione directi Dominti, offendat, eo caſu quo © enſionis 
Crimen privationem inducit, Feudum nen ad Dominuz: 
of enſum, fed ad aſallum qui ſubfeudarat renertitur. 


i Vaſallus ea ſpecte deliquerit, quod bena ſug 
preblicanda vel Canfiſcanda venirent, tunc ſecundum Se- 


niorem Opinionem Feudum non Confiſcabitur. Zaſius in 
uſus feud. Cap. 10. fol. 92 — 100. 

By the Cuſtom of Normandy indeed all Forfeitures 
for Treaſon were given to the Nuke, but not ſo-abſo- 
lutely as they are given to the King by the Common 
Jaw of England ; for though by the Cuſtom of Norman- 
ay, if a Man was attainted of High Treaſon, the Duke 
Would have all his Poſſeſſions. Caſtum. de Nerm. Cap. 
14. fol. 23. a. Yet je Phomme a heritaige tenu @aultres 
Seigneurs G Roy doibt bailler hommes au Seigneurs dz 
gi les heritaiges font tenuz Fas facent leurs debuoir; 


LS Ser eignen 
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Laws (a), that were made long before 
the Introduction of Tenures, and 
which prevail even to this Day : and 
though they may ſeem ſevere upon 
the meſne Lord in defeating his 
Seigniory; yet as he had failed of 
that Caution and Regard, that was 
due to the Publick in the Choice of 
his Tenant, he was not altogether 
blameleſs (b), nor was he therefore 
deprived without Reaſca. And it 1s 
farther obſervable, that the Law hath 
inflicted a Penalty ſomewhat of the 
like Kind upon the meſne Lord, e- 
ven where the Tenant is guilty of 
Felony only : for though the Land 
. as by the Feudal Law it 


Seigneuriaulx, & payent les Rents de leurs Fiefs, Le 
Stille de proceder en Norm. 76. 

(a) By the Laws of Alfred and Canutus, a Traitor 
ſhould forfeit Life, Lands and Goods . Qui Capiit 
& ſaluti Regis perfidioſe ſrve ſolus, five ſervis aut Sicariis 
mercede conduttis ftipatus Inſidiabitur, vita & fortunis 
11 bf Yu & Rebus ſuits) omnibus privator (plectitor.) 

lvredi Cap. 4. LL. Canuti Cap. 54. apud bard, 
6 pi AY Angl. = Vid. Saltern, de Antiq. Brit. Leg, 
ap. 

(b) For Lords were anciently in many Reſpects an» 
ſwerable for the Misbehaviour of their TT Vid. LL, 
H. J. Cap. 8. 41, 59, 86. apud Lambard, & inf. 146. 


14 ought 
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ought, to the immediate Lord ; 

as the Crime affects the oublick 
Peace, and the Lord may be ſuppo- 
ſed, for want of due Care in the 
Choice of his Tenant, to be in ſome 
Meaſure blameable, the King ſhall 
have the Land a Year and Day (c) 
to the Prejudice of the Lord. 

_ Having thus far treated of the 
Fruits incident to, or ariſing from Te- 
nure, I ſhall now ſuggeſt ſomething 
concerning Eſcuage, which the Lord 
Hale (d) reckons among the Perqui- 
ſites of Tenure, and, although I do 
not take it to have bin of the Na- 
ture of a Perquiſite, yet 1 ſhall follow 
him fo far as to conſider it in this 


(e) Vid. Magna Charta Cap. 22. 2 Inf. 36, 37, Stat. 
de Prærog. Regis 17 Edw. II. Cap. 16. Staundford's Pleas 
of the Crown. Lib. 3. Cap. 30. 
zbis is agreeable to the Cuſtumier of Nermenty, Cap. 
24. fol. 36. b. where it is ſaid, that Le Duc de Norman- 
die aura ung an les terres aux damnez & les yſſues : Et 
apres dnbuent ſire rendres a ceulx qui ils en avoient 
Jaift Hommage, & de qui ilz tiennent nu a nu 
And in le Stille de proceder en | Normiandie, fol. 76. it is 
(aid /e Phomme ft condemne par la Fuftice du Rey, Le Rey 


 doibt avoir la premiere annee de la revenue des el 
au _condemn?. 


c 56: 


Place ; 
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Place; the rather, becauſe it ſeems 
to be one of the moſt - obſcure and 
unintelligible Branches of Tenure. © 

It is obſervable, that the Author 
of the old Tenures, and Littleton do 
both of them, in the Order and 
Diſpoſition of their ſeveral Treatiſes 
of Tenure, conſider Eſcuage and 
Knight-Service as ſeveral Services, 
and under diſtint Titles; and that 
Liitleton doth notwithſtanding con- 
found and blend them Kar in 
ſuch a Manner, that it is difficult to 
collect from him any real Difference 
or Diſtinction between them: and 
yet we cannot reaſonably imagine 
that they could be thus Iiſtin guiſhed 
in Point 655 Title, if they were meer 
Synonymies, and there was no other 
Difference between them, than in 
Point of Sound. It muſt indeed be 
confeſſed, that none of our Law-wri- 
ters have ſo clearly diſtinguiſhed 
them, as might be wiſhed or expect- 
ed: and yet, if we conſider Eſcuage 
as we ought, either 1. as a Service, 
or 
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or 2. as a Fine or Commutation for 
Service, there will appear to have 
been a very conſiderable Difference be- 
tween them. 

I. It is plain that Eſcuage was a 
Service; for according to the old Tenures 
le), Tenir per Eſcuage, (that is to ſay 
by the Service of E/cuage) eft tenir 
per ſervice de Chivaler—And accord- 


ing to Littleton (f) tiel Tenant que 


tient ſa terre per Eſcuage tient per Ser- 
vice de Chivaler (g), but Eſcuage was 


not 


- (e) Tit. Tenir per Eſcuage. 
f) Sect. 95. | | 

(g) We are not neceſſarily to underſtand theſe Authors 
as if they meant that a Tenant by Eſcuage was a direct 
Tenant by Enight-Service, and held by the perſonal 
Service of a Knight, or Military Tenant; or that 
really mean more than that a Tenant by Eſcuage was e- 
Keemed as a Knight, and that the Tenure itſelf was, on 
Account of its Subſerviency to the military Policy of the 
Nation, reſpected as a military Tenure, or Tenure by 
Kmght-Service : This was Fleta's Senſe of Eſcuage, who 
ſays (Lib. 3. Cap. 14. Sed. 7. fol. 198.) that Scutagium 


& feodum dici debet militare. This Conſtruction of 
Littleton's Deſcription of Eſcuage is agreeable to the moſt 
obvious Conſtruction of the like Deſcription of Grand 
Serjeanty, viz. touts que teignont de Roy per grand Ser- 
Jeanty, teignont de Rey per Service de Chivalrie, &c. 
(Lit. Seat. 158.) And yet the Service of a Tenant by 
Crand Serjeanty was not neceſſarily Military, but might 


ratione Scuti pro feodo militari reputatur—— 
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not (as Littleton intimates (h)) a di- 
rect perſonal Service of Attendance 
upon the King in his Wars, nor way 
it due upon all military Occaſions, as 
Knight-Service was, but it was a pe- 
cuniary Aid or Contribution reſerved, 
(i) by particular Lords, inftead, or in 
| _ 
23 well be a meer Service of Zonour to be done in Time of 
Peace, (Lit. Sect. 153.) nor was ſuch Tenant liable to all 
the Conſequences of Knight-Service, inaſmuch as he was 


not bound to pay Aid, (2 Inf. 2433.) or Eſcuage, (Lit. 
Sec. 158. 1 Inf. 105. b.) becauſe his Service was to be 


done, ſays Littleton, (Set. 153) en ſon proper perſon, 
and notwithſtanding all this, he was ſaid to hold by 


Knight-Service, that is to ſay, by as high a Service, and 
of the ſame Account as Knight-Service; but a Tenant 
by Knight- Service properly ſpeaking he was not; for if be 
had, he could not have been exempted from Aid by any 
Conſtruction of the Stat. eim. 1. Cap. 36. nor could he 
have been deprived of the Benefit of Magna Charta Cap. 
2. which reſtrained the Relief of all Tenants by Kight- 
Service to a fourth Part of a Year's Value: Whereas the 
Relief of a Tenant by Grand Serjeanty was always a 
whole Year's Value of the Land at leaſt, Lit. Se. 154. 
2 Inf. 10. | | ith 

(h) Sect. 95, 96. . 

(i) That Eſcuage, conſidered as a Service, was a reſer- 
ved pecuniary Service, may be collected from Bracton, 
who calls it Servitium forinſecum, quamvis fit in Charta 
de Feeffamentis expreſſum, & nominatum-————& per- 
folvitur ratione tenementorum non Perſonarum. Bract. 
Lib. 2. Cap. 16. fol. 36. a. And that it was a reſerved 
Service may likewiſe be collected from Littleton, who 
ſays that they, who hold by grand Serjeanty, hold by Ser- 
yice of Chivalry——But that the King ſhould Ker 
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lieu, of perſonal Service, the better 
to enable them to bear the extraor- 
dinary Expence of their own Atten- 
dance and Warfare, when, and as 


often as, the King ſhould make War 
upon Scotland or Hales, or upon any 
other Foreign Country, if the Tenure 
was ſo expreſſed (k): But as the Qua- 
lity and Quantity of the Lord's Ser- 


have Eſcuage, Sils ne teignont de luy per Eſcuage, 
that is to ſay, unleſs Eſcuage was expreſly reſerved. Lit. 
Set. 158. Vid. Mad. Hiſt. of the Excheg. 452. 
And what mightily confirms this Notion of Eſcuage is 
that Eſcuage in this View anſwers the Norman Aide d'lo/? 
mentioned in the Cu/tumier, viz. Len doibt Scavoir 
que il ya aulcuns fiefs de Hautbert qui doibuent a leur 
Seigneur le Service de Poſt, que doibt eflre fait a Prince, 
les autres doibuent Þ Aide de Pofl, ceulx qui doibuent le 
Service ſont tenus a le faire en Poft: Ou envoyer perſone 
Pour ceulx qui le face avenaument, Ceulx qui doibuent 
P Aide nen doibuent point rendre ne la lever, devant que 
le Prince leur ait ottroie la Quantite de Þ Aide du fief. 
Cuſtum. de Norm. Cap. 44. fol. 66. b. Terrien Com. du 
Droit civil de Duche de Norm. Liv. 3. Cap. 10. fol. 109. 
(k) According to the Book of Tenures Tit. Eſcuage 
Eſcuage eſt proprement pour ſuſteiner le guerre 
perenter Engleterre & ceux de Eſcoſe, au de Galeys Et 
non pas perenter auters terres, pur ceo que les avandits 
terres ſerront de droit appendant a la Royalme d' Engle- 
terre. Littleton indeed (Sect. 95, 97, 100, 101, 102.) men- 
tions only Scotland; but the Lord Coke ſays, that Scet- 
land is put but for an Example; for that if the Tenure, 
(i. e. the Service reſerved) be in Walliam, Hiberniam, 
Vaſconiam, Pictaviam, &c. it is all one, Lit, Sed. 155. 
Vid. Selden Notes ad Hengham 113, | 


VICE 
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SK, 


vice abroad was occaſional and un- 
certain, the Quantum of this Aid was 
ſeldom fixed and aſcertained by the 
Reſer vation, but was uſually reſerved 
in ſome Proportion (1) to the Fine 
or Satisfaction, that the King ſhould 
from Time to Time receive for and 
in lieu of the actual Service of ſuch 
of his Tenants in Capite, as failed him 
in theſe Expeditions (m). This Aid 
and Fine were both of them called 
Eſcuage 4 Scuto, Ruod aſſumitur (ſays 
Bracton) (n) ad Servitium militare, 

VIS. 


(1) Vid. Lit. Se&. 98, 100. 

(m) Exprimitur quandeque fic faciendo inde mibi & 
heredibus meis ad Scutagium cum Evenerit, quantum 
pertinet ad feodum unius Militis, Fleta Lib. 3. fol. 198. 
Vid. Brac. Lib. 2. Cap. 16. fol. 36. a. 

n) Eſcuage or Scutage was not ſo called, becauſe it 
was properly ſpeaking Servitium Scuti: But it was 
Servitium a Scuto dictum (Somn. Gloſſ. ad X. Script.) 
quia pertinens ad Scutum, (Brat. Lib. 2. Cap. 16. fol. 
36. a. Fleta Lib. 3. fol. 198.) & quia Nomine Scutorum 
Solvitur. Gervaſ, de Tilbur. Dial. de Scacc. apud Mad. 
fol. 25. 

It may here be noted that Sir Henry Spelman (Treat. 
of Feuds, fol. 36, 37.) ſays that the Word Scutagium, 
and that of Eſcuage, was of ſuch Novelty, that it was not 
to be found among the Feudiſts, no, not among the 
French or Normans themſelves: And yet that Fines or 
Satisfaction for Defect of Service were frequent, and eſta- 
bliſhed in many Countries, under the Names of Heften- 


ditis 
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vis. the one in reſpect of the Scu- 
tum, which the Lord actually bore, 
and the other in Reſpect of the Scu- 
tum, which every ſuch Tenant ought 
to have bore to the Wars. 

Suppoling Eſcuage, as above, to 
have been a pecuniary Service, it is 
not likely, that Kinight-Service was, as 
the Lord Coke imagines (o), incident 
to E/cuage, or that E /cuage was, as 
Mr. Magox ſuppoſes (p), incident to 
Knight-Service: Eſcuage being in 
this View a ſpecifick Service of a 


ditiæ & Heribannus, appears from the Book of Feuds. 


Lö. 2. Tit. 40, 54, 55. Schilt. Cod. Furis Alaman. Cap. 


8. 87. Com. ad Cap. 8. Segt. 16. Stry. Examen. jur. Feud, 
Cap. 18. Q: 26, 30. Zafius in uſus Feud. fol. 41. Lindenb. 
G7 Leg. Antiq. Int. Leg. Longobard, Lib. 1. Tit. 14. 
Lib. 3. Tit. 6. 2 Gl. adinde — Herilumus. 
Having obſerved thus much concerning the Word Scu- 
tagium, as it relates to Tenure only, it may not be im- 
proper to note farther (from Mr. Madex) that the Word 
S$cutagium was likewiſe anciently uſed in a more exten- 
five Senſe, to ſignify any Payment aſſeſſed upon Knights 
Fees, whether ſuch Payment was for the King's Army or 
not; thus the Ai ariſing out of Knights Fees, for ran- 
ſoming King Richard I. is called Scutagium ad Redemp- 
tianem Regis, and other Aids ſet upon 2 Fees were 
alſo for ſome Time called 9 Vid. Mad. Hift. of the 


| Excheq. 410. 431. 


(o 1 Inf. 69. a 
(io) Hiſt, of the Excheq, 432. in Marg, 
95 diffe- 
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different Kind, in reſpe& whereof 
the Tenant, on Account of its Subſer- 
viency to the military Policy of the 
Nation, was only eſteemed as a 
Knight, or military Tenant : And it 
is no Objection to this Notion of 
Eſcuage, that Littleton hath not hint- 
ed it, becauſe it might in his Time be 
confounded and loſt in the more ge- 
neral Notion of Eſcuage, conſidered 
as a Fine or Commutation tor Service, 
to which all Tenants by Knight-Ser- 
vice were liable, if they did not by 
themſelves, or by ſome other Perſon, 
diſcharge the Duties of their Tenure : 
for, 

2. Though £/cuage, conſidered as 
a Species of Tenure, might be of the 
Nature already ſuggeſted; yet it muſt 
be allowed, that it was anciently, as 
well as at this Day, more generally 
underſtood to denote a Mulet or Fine 
for a military Tenant's Defect of Ser- 
vice (q), and that, though it was 


(4) Vid. Mad. Hiſt, of the Excheq. 438, 439, 454. 
457, 458, 42. 


no 
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not from the Time of King Jh, 
whatſoever it was before, arbitrary 
and at the Will of the Lord, but was 
to be fixed and aſſeſſed by Parlia- 
ment (r), It was nevertheleſs aſſeſſed 
as a Fine or Satisfaction to be anſwer- 
ed by ſuch Perſons only, as did not 
attend to the Duties of their Tenure 
({):- for though it is very certain, 
2 oy that 


r) Roll. Tit. Eſcuage @Þeftre aſſeſſe per Parliament, 
ſays that King Fohn, en un Charter ordain en cet man. 
ner. 2 Ro. Ab. 509. S. 1. Vid. Infr. 133. 

(Y And therefore if the Lord diſtrained his Tenant 
for Eſcuage, it was in Liitleten's Time a good Plea to 
ſay, that he was with the King in his Wars. Lit. Se, 
102. 

There is a remarkable Paſſage in Mat. Paris (fol. 37 2.) 
importing that a Fine or Commutation, called by him 
Auxilium, was after the Charter of King John to be al- 
ſeſſed de jure, for Defet? of Service, and not otherwiſe. 
The whole Paſſage is worthy the Reader's Notice, and 
.therefore I have tranſcribed it, viz. Convenerant eo tem- 
pore, (Anno ſcil't 1232. Nonas Marii) ad Colloquium a- 
pud Wiftmonafterum ad Vocationem Regis, Magnates 
Anghe tam Laici quam Prelati, quibus Rex propoſuit 
quod magnis eſſet Debitis implicatus cauſa bellice Expe- 
ditionts, quam nuper egerat in partibus trenſmarints, 
unde neceſſitate compulſus ab omni generaliter Auxilium 
Poſtulavit: Duo audito Comes Ceſtriæ Ranulphus pro 
Alagnatibus Regni loquens reſpondit, Quad Comites Ba- 
rones ac Milites qui de eo tenebant in Capite cum ip- 
fo erant ibi corporaliter preſentes, & pecumam ſuam ita 
inaniter Effuderunt, quod inde Pauperes omnes receſſt- 
rant, unde Regi de Jure Auxilium non. debebant. El fic 

| Pelila 


o 


— * 
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that all Tenants by | Knight-Service 
were originally bound in all Events, 
either by themſelves, or by ſome. o- 
ther Perſon, actually to do the Ser- 
vices of their Tenure; yet, if ſuch Te- 
nant did neither do them himſelf, 
nor provide another | Perſon to do 
them, the Lord might accept a pe- 
cuniary Satisfaction, and chooſe whe- 
ther he would take Advantage of the 
Forfeiture or not (t): but then the 
Wt 175 


petita Licentia Laici omnes receſſerunt. Prælati vero 
Regi reſpondentes dixerunt, Quad Epiſcopi multi & Al- 
bates, qui vocati erant, non * præ ſentet, & fic pe- 
tierunt Inducias wy” p08 ad Diem certum poſſent omnes 
pariter convenire: Præfixus eft itaque Dies a Duinde- 
cim diebus poſt Paſcha, ut omnibus congregatis, tunc fie+ 
ret quod erat de Fure faciendum. 

(t) That Non-performance of the feudal Duties was a 
Forfeiture of a Feud appears above, p. 43. and that it 
was likewife anciently a Forfeiture of Tenure appears 
from the Leiger- Book of Abingdon cited by Mr. Selden 
in his Notes upon Hengbam, p. 114, 115. viz. Eft jux- 
ta Abendune Burgum unius Militis Manſio que Lea vo- 
catur: Hanc Willielmus Regis Camerarius de Londonia 
tenebat. This William held it of the Abbey, and by 
Knight-Service: In 2 Hen. I. Forces were levied to en- 
counter Robert Duke of Normandy, when Faritius Ab- 
bot of Abingdon required of William his Tenant to find 
him a Man for the Army, as his Tenure' bound him to 
do, but William denied it, whereby the Abbot was dri- 
ven by other Means to ſupply the Number of his eh 
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Tenant was at the Mercy of the Lord, 
and ſuch Satisfaction was to be made, 
as the Lord thought ſufficient: But 
as the feudal Severities abated, and 
Lords grew indifferent, whether they 
were ſerved by their own Tenants, 
or by others, ſuch Forfeitures were 
eaſily. diſpenſed with ; and pecuni- 
ary Compenſations, ſuch poſſibly as 
might barely enable the Lords to 
hire others to do the Services of their 
Tenures, were commonly accepted ; 
inſomuch that, as ſuch Compenſati- 
ons became frequent, and at length 
uſual, moſt Tenants grew careleſs of 
their Services, and choſe rather by 
theſe Means to ſatisfy their Lords, 
than to do their Services in Perſon, 
or be at the Trouble to provide an- 
other to do them: Our Kings anci- 


The Abbot afterwards tamdiv (as the Book faith) in 
Præſentia Sapientum hanc rem ventilari fecit, ut Ile 
neut rum negaret, imo fateri fic eſſe vera rations cogert- 
tur. Unde cum Lege patriæ decretum proceffiſſet ipſum 
exortem terre merite debere fieri, Interpellatione bono« 
rum qui intercrant Virorum reddidit terram illam illi. 
And fo the Tenant (ſays Mr, Se/den) under fair Conditions 


- 
at 


ently 
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ently (u) taking Advantage of, or 
perhaps complying with, this Hu- 
mour of their Tenants, which had 
made their actual Service doubtful 
and precarious, did ſometimes upon 
Occaſions of War, without Summons 
or other Ceremony, aſſeſs a moderate 
Sum upon each Knight's Fee, as a 
Scutage or Eſcuage, by means where- 
of they might be enabled in all E- 
vents to provide Soldiers or Stipen- 
diaries, to do the Services of their 
Tenants (w), who, as Equivalents 
had prevailed, could not be ſecurely 
depended: upon: But as Eſcuage of 
this Sort was a previous Commutati- 
on. or Equivalent for Service, reall 


impoſed at the King's Will, and not 


(u) Henry II. is thought to have taken the firſt Scu- 
tage. Mad. Hift. of the Excheg. 435. Spelm. Ghſſ. ad 


verbum Scutagium. 

(w) Fit interdum ut imminente vel Inſurgente in reg- 
num hoſtium machinatione decernat Rex de ſingulis feo- 
dis Militum ſummam aliquam ſalui, Marcam (ſciÞt) vel 
Libram unam, unde Militibus flipendia vel Donativa 
ſuccedant. Mavult enim Princeps flipendiarios quam 
 Domeſlicos bellicis apponere caſibus, Haec itaque ſumma, - 
quia nomine Scutorum Solvitur, Scutagium nuncupatur. 


Gervaſ, de Tilb. de Scacc. apud Mad, fol. 25. "of 
K 2 in- 
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incurred as a Fine or Compenſation 
by any Default or Neglect of the 
Team, it was not long ſubmitted 
to: for, though the King, poſſibly 
until the Charter of King John, 
might have a Right to fix the Fines, 
which particular Tenants voluntarily 
incurred or compounded for; yet it 
was not reaſonable that he ſhould at 
his Pleafure demand a general Com- 
mutation, that his Tenants ſhould in 
all Events ſubmit to: But on the 
contrary, if he would rather have a 
general Eſcuage or Commutation, 
than the perſonal Service of his Te- 
nants, it was highly reaſonable, that 
his Tenants ſhould agree to it, and 
in Parliament aſſeſs the Sum, that it 
might not exceed the Value of their 
Service, or the occaſion of the De- 
mand: This was thought ſo reaſon- 
able, that, in the Time of King 
John, it was not only inſiſted upon 
as an undoubted Right of the King's 
Tenants; ; but, becauſe every Scu- 
þ. oof or E/eunge, even for parti- 

a cular 
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cular defects of Service did, in his 
Time, concern ſo great a number of 
the ſubjects of the realm, the Barons 
urged, and the King by his Char- 
ter declared, that no Eſcuage ſhould 
be impoſed or aſſeſſed, nf per com- 
mune Concilium regni (x) This or a 
like Declaration, as to the manner of 
impoſing or aſſeſſing Eſcuage, is 
not to be found in the Charter of 
his ſucceſſor Henry III, but ſtill it 
operated as a Declaration of the com- 
mon Law (y), confiftent with the 
Charter of Henry III, which de- 
clares, that Eſcuage ſhould from 
thenceforth be taken, as it had 
been uſually taken in the time of 


Henry II. ) 


(x) Nullum Scutagium — ponatur in regno noſtro niſi per 
commune Concilium regni naſtri. Carta Reg. Johannis. 

(y) Albeit Eſcuage incertain be due by Tenure, yet 
becauſe the Aſſeſſment thereof concerned ſo many, and 
ſo great a Number of the Subjects of the Realm, it 
could not be aſſeſſed by the King, or by any other, but 
by the Parliament; and this was (ſays the Lord Cote 
by the Common Law, 1 Inf. 72. a. but Litt]-ton, who 
never went beyond himſelf, ſpeaks more doubtfully of the 
Matter. Lit. Sect. 97. | 

(z) Scutagium de cætere capiatur ſicut capi tempore Regis 
Henrici avi naſtri conſuevit. Mag, Carta Hen. III. c. 37. 


K 3 Eſcuage 


0 
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Eſcuage being now the only Pe- 
nalty for defect of Service, many 
Lords by Agreement between them 
and their Tenants fixed this uncertain 
Eſcuage to a certain Sum, that ſhould 
be paid, as often as Eſcuage ſhould be 
granted, without Regard to the Rate 
that ſhould be fixed or aſſeſſed by Par- 
liament: Eſcuage thus aſcertained was 
called Eſcuage certain, and becauſe it 
did in Effect diſcharge the Tenant 
from all military Service, the Perſons, 
who held by ſuch Eſcuage, were 
looked upon as Socage Tenants, and 


were no longer eſteemed as Tenants 
by Knizht Service (a). 


(a) Lit. SeQ. 98, 120. 1 Inf. 87, ag 
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CH AP. III. 


AVING thus imperfectly ſet 
forth the Nature of Fgups, and 
ſhewn how Tenures, and the Conſe- 
quents of Tenure were probably e- 
ſtabliſhed in England; I ſhall now 
endeavour to ſhew, that, though our 
Doctrine of Tenures may not exactly 
tally with any particular Syſtem of 
Fzups, they are nevertheleſs of a feu- 
dal Nature, as well as Original : for 
though there may be many Particu- 
larities in our Law of Tenures, that 
can hardly be accounted for upon 
ſtrict Feudal Principles; yet they will 
in no Degree affect the Truth of this 
Propoſition, it it be conſidered, that 
the Feudal Policy did not at once 
prevail in the ſeveral Parts of Europe, 
by a conquering power, or in a legiſ- 
lative uniform Manner, but that it 
obtaining as a mere Policy, and as 
ſuch, gradually ſpreading itſelf over 

| K 4 the 
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the Weſtern Parts of the World (a), 
was variouſly received, every Nation 
ſo modelling it, as to preſerve its 
principal Aim, and at the ſame Time 
to make it conform as far as poſſible 
with the Notions of Government and 
Conditions of Property entertained 
and eſtabliſhed in each Country (b), 
antecedent to its Reception of ſuch 
Policy. | 

Jo come therefore to the Buſineſs 
of this Chapter, it is to be obſerved, 
that it is ſo abſolute a Maxim, Princi- 
ple, or Fiction of the Law of Tenures, 
that all the Lands in England are hol- 
den either mediately or immediately 


(a) Jus hoc feuderum non fimul nec uns Tempore Gen- 
tibus Europeis illuxit, ſed his ſerius, illis citius, ſenſimgue 
adolevit, & radices undiquaque cæpit agere, Crag. de 

ur. feud. 29. | 
Du (ſeuda ſeiÞt) ab iiſdem Longobardis jam olim Mari- 
bus erant recepta, eadem apud pleraſque Gentes alias ita 
invaluere ut partem apud ſingulas Furis civilis faciant. 
Grot. Prol. Hiſt. Goth. 64. 

(b) Jus feudale oft locale, ejuſue partes ut quay; fibi 
commodior videbatur, Gentes Europe ad ſe traduxe- 
runt & Obſervationbus diverſis quaſi Emollierunt. 
Crag. de Jur. feud. 217. Dubium non eft Gentes diver- 

s recipiendo pedetentim ſeuda, Jura quogue fpecialta 
2 circa eadem Cine ptry k. 3 J 1 7 eud. 
Cap. 1. Q. 5. | of 


4 
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of the King (c), that even the King 
himſelf cannot give Lands in ſo abſo- 
ſolute and unconditional Manner, as 
to ſet them free from Tenure: And 
therefore, it the King ſhould grant 
Lands without reſerving any particu- 
lar Service or Tenure, or if he ſhould 
in expreſs Words declare, that his Pa- 
tentee ſhould have ſuch and fuch 
Lands ab/que aliguo inde reddendo; 
yet the Law or eſtabliſhed Policy of | 
the Kingdom would create a Tenure, 
and his Patentee ſhould anciently 
(before the Stat. 12 Car. 2. Cap. 24.) 
have held of him in Capite by Knight- 
Service (d): for as a Tenure was ne- 


ceſſar y, and the Tenure in ſuch Caſe 


(c) Thus according to the Lord Coke, all the Lands 
and Tenements in England in the Hands of Subjects are 
holden mediately or immediately of the King: For in 
the Law of England we have not properly Abdium 
that is, any Subſect's Land that is not holden. 1 Inf. 1, 
65. 2 Inf, 5or. ob Treat. of Gav. 126. 

(d) Of dach Neceſſity is the Reſervation of a Tenure 
—— that altho' the King ſhould grant Land without 
any Reſervation of Tenure, or by expreſs Words abſque 
aligus inde reddendo, yet the Law would create a Tenure 
in Capite (Caſe of Tenures upon the Ir; Com. of de- 


feive Tit. 196. Enight-Service, 6 6. 
123. Vid. Br. fs 3» Sa. n 


un- 
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uncertain, the Law created ſuch a 
Tenure as was moſt agreeable to the 
Policy and Deſign of Tenure, and 
ſuch as came neareſt to the Nature of 
a proper FeunD, upon the Feudal Pre- 
ſumption, that every FEOUD was a pro- 
per Feup (e), that did not appear ex 
verbis inveſtituræ to be otherwiſe (f): 
beſides, a Tenure of ſome ſort or o- 
ther is ſo neceſſary, that it cannot be 
releaſed: and therefore it the King 
releaſe the Services to his Tenant, it 
will not extinguiſh the Tenure; but 
the Tenant ſhall notwithſtanding hold 
by Fealty, which is (fays the Lord 
Coke), an incident inſeparable, (i. e. 
eſſential) to every Tenure (g), and 
which cannot therefore be relea- 


ſed (h). 


ſe) Vid. Sup. p. 36. 
f) Thus in alan all Lands are 3 to hold 
Ward, except another Halding be expreſſed, & ſerviti- 
m debitum & Conſuetum is interpreted to be Ward- 
belding, which is the propereſt Holding, and in the 
Scotch Diviſion of Held up. 1 to our Tenure by 
Knig ht-Service. Vid. Sir Geo. Mackenzie's Inſ. 107, 108. 
(z). 9 Rep. 123. Caſe of Tenures, &c. 196. 
(bh) Figelitas remitti non poteft, Zaſius in uſus Feud, 


122, Vid, fup. p. 35. 
This 


4 
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This Fundamental Principle, that 
all the Lands in England are holden, 
is {ingly a Proof, that our Lands thus 
held are either Fzups, or ot a Nature 
very like them; fince (as Mr. Selden 
ſays) veluti Beneficia feu Feuda cliente- 
lam alicujus Domini merito ac planiſ- 
fime aut Agnoſcant aut Agnoſcere de- 
beant (i). 7 

Lands thus held we call Tenures 
(k), which are principally and gene- 
rally divided according to their Ser- 
vices, (whether Military or Predial, 
certain or uncertain) into Tenures by 
 Knight-Service, and in Socage. 

I. Tenures by Knight-Service dif- 
fered very little from proper Fxups; 
for they were purely Military, and 
genuine Effects of the Feudal Eſtabliſh- 
ment in England. The Services were 
occaſional, tho' not altogether uncer- 


tain, as in proper FzuDs (1) ; they be- 


(i) Seld. Notes ad Eadmer, 203. 


(k) Tenure off Ja maniere par quoy les tenanents ſout 
tenus des Seigneurs, Cuſtum. de Norm. Cap. 28, fol. 
4 | 


7. b. 
(1) Vid. ſup. p. 28, 


ing 
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ing with us reſtrained, as in Nor man- 
dy, to 40 Days (m). But the Tenure 
itſelf was in moſt other Reſpects to 
be conſidered as a proper Feup : for 
it was created by pure Words of Do- 
nation (n), was transferred by Livery 
or Inveſtiture, and perfected by Ho- 
mage or Fealty (o): It was ſubject to 
Relief, Aid, and Eſcheat, to Ward. 
ſhip and Marriage, and to almoſt all 
the Conditions and Reſtrictions of a 
pure Original FEuD. | 


Theſe Tenures by Knight-Service 


are now aboliſhed by the Stat. 1 2 Car. 
2. Cap. 24. and turned into common 
Socage; ſo that I ſhall not diſtina- 
ly conſider the ſeveral Properties 
Kinds and Diverſities of Tenure treat- 


(m) Vid. Conſuetud. Norman, Tit. de Exercitu Ducis, 

Cap. 25. & Lit. Sect. 95. P 

. (n) Vid. 1 Inf. g. a. ae? 
(o) Whatſoever Difference there was anciently in our 
Law between Homage and Fealty, (Vid. Sup. p. 55, 67. 
in Marg.) they are now ſo blended together, that they 
are in Effe& with us, as in other Countries, but one and 
the ſame Engagement. Vid. Le Stat. de Homagio 17 
Edw. II. Lit. Sect. 85. Crag. de jure Feud, 222. Cuſtum. 
de Norm. Cap. 29. fol. 48. ö. Bacon Hift. of Eng. Gov. 

200, 201, ee 

ed 
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ed of by our Engliſb Lawyers under 
this Head, but barely inquire, 
how far our Tenures in Socage may 
be ſuppoſed, even at this Day, to re- 
tain the Nature of Fzups. | 
II. Tenures in Socage (p) are. Hold- 
ings by any certain conventional Servi- 
ces, that are not Military (q), the Word 
Socage being according to Mr. Som- 
ner (r), derived of the Saxon Word 
Soc, which imported a Liberty, Pri- 
vilege or Immunity, and AG Tuu, 
which was, according to the Lord 
Coke (1), a legal Termination import 
ing Service or Duty. r 
The Privilege or Immunity (ſays 
Mr. Sommer) imported by Soc con- 
ſiſted in a Freedom from all mili- 
tary and uncertain Services, where- 
unto As run being added, which 


(p) Socage (fays Mr. Somner) is a Term as old as 
Daomeſday- Bool, tho? it firſt occurs in Glanvil, and be not 
uſed in any elder Record. Treat. of Gav. 143. _ 

(q) Tenure en Soccage eft lou le tenant tient de ſon 
Seignior ſon Tenement per certain Service pur - touts ma- 
ners de ſervices" iſfintque les Services ne ſont" pas Service 
de Chivalry, Lit. Set. 117. 1 43 

(r) Treat. of Gav. 133, 141. 

( ſ) I Inſt, 86. a. 


ſigni- 
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Ggnified the Agenda, the Service or 
Duty to be N for that Privi- 
lege, it comes forth Socagium in La- 
tin, Socage in Engliſþ; and he thinks 
that this Term cannot, according to 
the Opinion of our common Lawyers, 
(t) be derived from the Word Soca, 
and ſo be underſtood to import 
SERVITIUM Soc, that Senſe be- 
ing (as he ſays) too narrow to take in 
all the Services of the ſeveral Eſtates, 
that are held by Socage Tenure: But 
as Littleton (u) - this Objecti- 
on by declaring that this Tenure, 
which had its ee ſrom its 
moſt ancient and uſual Service, may 
well retain the ſame Name, notwith- 
ſtanding the Service of the Plough be 
now changed into many other Kinds 
of Service; I muſt confeſs, that, tho 
the Conjecture of Mr. Sommer be 
very 1 and though Brit- 
tons Deſcription of Lo Te- 


88 


vs (4) Via. Litt, Sect. 2b. E &, 8 te l 
ur. 


(u) Sect, 119. Vid. 1 Inſ. 86. b. 
6s. 
| CERT nure 
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nure (w) ſeems to countenance it; yet 
I am inclined to prefer the general O- 
pinion of our common Lawyers, r. 
Becauſe our Diviſion of Teuures into 
Knigbi- Service and Socage, conſider- 
ing Sacage as a Tenure per Servitium 
Socæ, directly anſwers the Norman Di- 
viſion of Tenures into Fiefs de Haubert 
(x) and Fie de Roturiere, that is 


(w) Sokemanries fount Terres & Tenements, que nt 
fount mye tenus par Fee de Chivaller ne par graunds Ser- 
Jaunties, ne par petits, mes par ſimples Services, ſiconte 
Terres Enfranches par nous ou par nos predeceſſours 
Ant aunciennes Demeynes. Brit. cap. 66. SeR. 433. 
(x) Hence a Tenant by Knight-Service is deſcribed 
in the old Cuſtomer of Kent, as one qui tiene per fee de 
Hawhberke. Lamb. Peramb. of Kent 646. 

Mr. Loyſeau gives a very rational. Account of the De- 
nomination of. this Fief, which, becauſe it ſhews in ſome 
Meaſure the Analogy. between this and our Exgliſb 
Knight's Fee, I ſhall give the Reader in his own Words, 
it. Les Srigneurs des Baronnies—ſe ſont appelles Hauts 
Barons, ou hauts Bers; car il ęſt bien certain que—— 
Ber & Baron oft meſme choſe- Et Hautber 69 
Houtbaren ſont confandus comme Synonimes, & de la ſans 
doute Originairement à eftre dit le fief de Hautbert — 
Mais pour ce que le Haut Ber ou Seigneur de firf de 
Hautbert gſloit tenu ſervir le Ney en guerre avec es 
plein & conſequemment' avec Parme du Corps, 
gut eftoit lors: la cotte de Mailles, de la eft wenu que ce/# 
arme a efte appellee Hauber ou Honubergecn, dont @ ſuc- 
ceſſion de temps ęſi advenu, que le fief de Hauber à efte 
pris pour toute eſpece de firf, dont Seigneur eff tenu 

vir te Roy avec le Hauber cu Haubergeen. Loyſeau Traite 

es Seſgneuries 156, 157, Vid. Seld. Notes on his Jan. 119. 


4 according 
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according to Mr. Sommer's own Tranſ- 
lation, the Gentleman's and the H 
bandman's, or Ploughman's Fee (y); 
and 2. Becauſe in this Senſe the Te- 
nure in Socage is like the Tenure by 
Knight-Service, the other Branch of 
Tenures, fimply denominated from 
the Name or Nature of the Service, 
anciently reſerved upon ſuch Te- 
nure. 

But be this as it will, all our Eng- 
lifh Fees or Holdings, whether they be 
Frank or Emphiteuticary, Burgage or 
Gavelkind, (though Burgage and 
Gavelkind have many Qualities dif- 
ferent from Common Socage) do now 
fall under the Notion of Socage Te- 
nures, which, though they vary in 
Point of Service, Succeſſion, and the 
like, as improper Fzups (z), do ne- 
vertheleſs retain the Nature of Ftups: 
Inaſmuch as they are held of ſome 


) Somn. Treat. of Gay, o. Vid. Lamb. Per- 
X of Kent, 604. | * | 


(2) Vid. Sup. p. 32. 
Lord 


* 
"= . 
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Lord or Superior by Fealty (a), and 
uſually by ſome other certain Service 
or Acknowledgment ; and inaſmuch 
as they yield or pay Relief (b), and 
may eſcheat. | 


(a) Fealty was as necellarily incident to every Tenure, 
as to every Feud, (Vid. Sup. p. 35.) and therefore if the 
King granted Lands tenend* per Servitium unius roſe ſo- 
lummodo pro omnibus & omni modis aliis Servitiis; yet 
Fealty, the Politick Bond of Tenure, tho' looked upon as a 
Service, ſhould be ſuppoſed contrary to ſuch Grant; 
(6 Rep. 6, 7.) for Fralty could not with us, more than 
by the Law of Feuds, be diſcharged or diſpenſed with, 
becauſe it was the Vinculum Commune, or Cement of 
the whole feudal Policy ; and, though it was ſworn to the 
Lord, virtually extended to the whole Community ; the 
Lord therefore was to ſee that his Feudatary did his Fal- 
ty, that is to ſay, that he contributed, according to his 

zalty, or feudal Engagement, to the Maintenance and 
the Security of the Society, formed and united together 
by a Military or Feudal Policy, And this was anciently 
one of the main Articles of Inquiry in the Lord's Court, 
called at this Day a Court-Baron ; in which the Lord was 
wont, not only to receive the Fealty of his Tenants, but 
to inquire of, and inforce the Obſervance of it; not 
meerly as it reſpected his particular Intereſt, but as it 
tended to the Defence and Security of the Public. (Vid. 
LL. Will. I. Cap. 59.) And the Lord in Conſequence 
of ſuch Fealty done to him, and of the Power he had, 
and the Obligation he was under to inforce it, ſeems to 
have been anciently accountable ro the Public for the 
Behaviour of his Tenant, (Vid. Leg. Hen. I. Cap. 8, 41.) 
until it was expreſly declared by the 86th Law of Henry 
I. that he ſhould not be accountable for the Miſbehaviour 
of his Man or Tenant ; Si Homo ſuus misfaciat fine poſſe 
vel 5 maxime ſi nunquam deinceps ad eum redeat. 

(b) Vid. Sup. p. 104. & ibid. in Marg. 8 


5 Our 
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Our Lawyers divide theſe Tenures, 
according to their Duration, or what 
they call the Quantity of Eſtate, into 
Eſtates in Fee, for Life, for Years, 
and at Will; but I ſhall divide them 
into Eſtates in Fee and for Life on- 
ly, this Diviſion being large enough 
tor my Purpoſe. Ra 
I. Eſtates in Fee are either Fees Sim- 
ple, or Fees Tail. A Fee Simple, tho' 
it be according to Littleton, Heæredi- 
tas pura (c), yet is not ſo called, be- 
cauſe it imports an Eſtate purely A.- 
odial, or free from all Tenure ; but 
is ſo called in Oppoſition to Fees 
Conditional at Common Law, and 
Fees Tail ſince the Statute Ye/tm. 2. 
de Donis; as importing a ſimple Inhe- 
ritance clear of any Condition, Li- 
mitation, or Reſtriction (d) to any 
particular Heirs, and deſcendible to 


(c) Lit. Sect. 1. | 
(d) Thus according to the Lord Coke (1 Inſ. 1. B.) the 
Word Simple properly excludeth both Conditions and Li- 
mitations, that defeat or abridge the Fee. And according 


to Fleta, Simplex Donatio & pura eft, ubi nulla adjecta ef? 
Conditio negue Modus. Fleta Lib, 3. Cap. 8. 


the 
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the Heirs General, whether Male or 
Female, Lineal or Collateral: for it 
having been for many Ages a fixed 
and undeniable Principle or Fiction 
of the Law of Tenures, that all the 
Lands in England are holden, our 
Engliſh Lawyers very rarely (of late 
Years eſpecially) uſe the Word Fee 
in Contradiſtinction to Alodium, to 
denote the Tenure and Quality of a- 
ny Man's Eſtate ; but generally uſe it 
fimply to expreſs ' the Continuance or 
Quantity of Eſtate : and this is clear- 
ly the Senſe and Import of it in the 
Form of Pleading an Inheritance in 
the King, vis. Rex ſeiſitus fruit in 
Dominico ſuo ut de Feodo, where the 
Word Feodum cannot poſſibly import 
a Tenure (e); Nor can it (as Sir Henry 
Spelman ſuppoſes (f), contrary to the 
original and proper Senſe of the 


(e) For the King cannot be faid to be a Tenant, be- 
cauſe a Tenant holdeth of ſome Syperior, and the King 


hath no Superior but God. 1 nf, 1, b. Gaſe of Tenures, 
193, 194. 
(f) Treat, of Feuds, fol. 6, 


L 2 Word) 
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Word) import Directum Dominium : 
but muſt be underſtood, without Re- 
gard to the Dominium, Propriety or 
Tenure, wy to denote an Inheri- 
tance (g). 
Sir Thomas Smith (h), Cowel 
(i), and others therefore miſappre- 
hending the Senſe, in which Lit- 
 tleton ſays, that Feodum eſt Idem 
guod Haereditas Legitima & pura, 
charge him with a new and abſurd 
Notion of a Fee; whereas if he be 
rightly underſtood, it is plain that 
he doth not uſe the Word Fee in an 
improper or barbarous, but in a par- 
tial Senſe only: for ſince thoſe Dona 
or Beneficia , which we now call Feada, 
were not ſo called, till they became 
Hereditary (K), the Word Feodum, as 


a Term, imports not only Beneficium, 


(g) Fee, in our legal Underſtanding (faith the Lord 
Coke, 1 Inf. 1. B.) fignifieth, that the Land belongs to us, 
and our Heirs, in reſpect whereof the Owner is ſaid to 


de ſeiſed in Fee, and in this Senſe the King is ſaid to 


be ſeiſed in Fee, 

(h) Smith de Rep. Ang. 283, 284. 
(i) Cowel Int. ad Verbum Fee. 
(k) Vid. Sup. p. 19. 


but 


* 
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but Beneficium & Hereditatem (1), and 
is fo to be underſtood in the Formu- 
la of Pleading a Subject's Title to an 
Inheritance in Dominico ſuo ut de 
Feodo, where the Word Feodum im- 
ports as well Beneficium as Heredita- 
tem: So that though, when Fzups 
were fully eſtabliſhed, and there re- 
mained no Alodial Property in Eng- 
land, Littleton uſed the Word Fee in 
a partial Senſe only to denote the 
Quantity of Eſtate, and not the Qua- 
lity or Conditions of Tenure; yet it 
is not to be imagined that he did it 
ignorantly; unleſs we can ſuppoſe 
that he knew nothing of the Ground 
of Tenures, or of thoſe Authors who 
had gone before him, and had ex- 
preſly noted, that Feodum did likewiſe 


(1) Aligui Feudum duplici ratione acceptum produnt, 
alia ſcil't, qua quis tenet immobile aliquid ex quacunque 
cauſa ſibi & Heæredibus ſuis, alia, qua quis tenet ab alia 
per Redditum vel ſervitium vel utrumgue, Cow. Inf. L. 2. 
Tit. 2, Sect. 8, | 


L 3 import 
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import Lands holden of another by 
Service (m). 

In conveying or conferring theſe 
Fees or Eſtates in Fee, though they 
are now, contrary to the Original 
Purity of proper Feups, become ven- 
dible, the ancient Form of Donation 
is ſtill preſerved; and a Feoffment, 
whether conſtituting or transfering a 
Fief or Fee, retains even at this Day 
the Form of a Gift (n): It is perfect- 
ed and notified by the ſame Solem- 
nity of Livery and Seiſin, or Inveſti- 
ture, as a pure 5 Donation 0), 


(m) Thus Breen, who wrote long before Littleton, 
ſays, that Feodum eff id quod quis tenet ex quacungue cau- 
fa ſibi & heredibus furs tem dicitur Feedum a- 
lis mode ejus qui alium feoffat, & Qued quis tenet ab a- 
lis, ut fi fit gui dicat talis tenet de me tot Feeda per Ser- 
vitium militare. Btact. Lib. 4. fol, 235. b. Fle- 
ta (Lib. 5. Cap. 5. SeR. 27.) gives us, in Bratton's Words, 
the ſame double Senſe of the Word Feedum, which is 
expreſly agreed by the Lord Coke. 1 Inf. 1. b. 4 Inf. 202. 
and was well underſtood by Littleton, as appears from his 
frequent Mention of Knight's Fees, i. e. of Fees holden 
by Kaight Service. Vid. Lit. $24. 95, 102, 112, 113, &c. 

(n) For DQ is the apteſt Word of Feoffment. 1 Ja,. 
9. 4. whence a Feoffment is called Donatio. Jbid. & 
Fleta, Lib. 3. Cap. 8. 


(o) Vid. Fleta Lib. 15. SeRt. 4, 5. Bract. Lib. 
2. Cap. 17. Sect. 1 * 5 * 


and 
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and is ſtill directed and governed by 
the ſame Rules; inſomuch that the 
Principal Rule, relating to the Extent 
and Effect of a feudal Donation, Te- 
nor eſt Obſervandus (p), is in other 
Words become a Maxim of our Law 
relating to Feoffments, Modus Le- 
gem dat Donationi. In Feoffments 
too, as in pure feudal Donations, the 
Giver or Superior, from whom the 
Fief or Fee moves, muſt expreſly li- 
mit and declare the Continuance or 

Quantity of the Eftate he means to 
| confer, or elſe the Feoffee or Danee 
ſhall have an Eſtate for Life only 
(q); for Feoftments are till fo far to be 
conſidered as Gifts, that they are not 
to be extended beyond the expreſs 
Limitation or manifeſt Intention of 
the Feoffor (r); and therefore as the 
Perſanal Abilities and Services of the 


(p) Vid. Sup. p. 21. 

(q) 1 Inf. 42. a. Crag. de jure feud. 5 3. 

(r) Nadum ex ſua Natura eft ſpecies guædam Donatio-- 
nit, & æguum eff ut omnes Donationes fint flrith juris, 
ne Quis plus donaſſe præſumatur quam in Donatione exprej- 
ſerit. Crag. de jur. feud. 50. Vid Sup. p. 16, 17. 


L 4 Feoffee 
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Feoffee were originally ſuppoſed to be 
the immediate or principal induce- 
ments to the Feoffment, the Feoffec's 
Eſtate in the Fee ſhould ſubſiſt no 
longer than his Life ; unleſs the Feof- 
for, by an expreſs Provifiew in the 
Creation or Conſtitution of the Fee, 
gave it a longer Continuance. 
Fcoffments had likewiſe anciently, 
(that is to ſay) before the Statute 
Quia Empiores Terrarum, almoſt all 
the Conſequences of pure feudal Do- 
nations : for they, without any Words 
of Reſervation, created a Tenure be- 
tween the Feoffor and the Feoffee, 
and the Feoffor was, in Conſequence 
of his own Gift (), on Account of the 
Services he receiv'd, or was ſuppos'd to 
receive from his Feoffee, bound to war- 
rant (t), and defend his Seifin or Poſ- 
ſeſſion ; and if he could not maintain 
it, was obliged to make him Satisfac- 


( Vid. Statut. de Bigamis, 4 Edw. I. Cap. 6, 1 Iaf. 
384. a. 4 Rep. 81. 
(t) Warrantizare nihil aliud eft quam Poſſidentem de- 
3 Fleta Lib. 5. Cap. 15. Bract. Lib. 3. Cap. 16. 

10. 


: tion 
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tion by rendering to the Value of the 
Fee, if it was evicted (u). 

Although this might ſuffice to con- 
vince the Reader that our preſent Te- 
nures are altogether Feudal, yet I 
ſhall conſider ſome of the moſt anci- 
ent Qualities of Tenure, as that our 
Eſtates were not alienable, teſtamen- 
tary, and the like, and ſhall ſubmit 
them as farther Evidences of the feu- 
dal Nature of Tenure. 


1. It is very certain that our Fees 
or Eſtates could not at Common 
Law be aliened without the Licence 


and Conſent of the Lord (w), and 


that 


(u) Vid. Sup. p. 38, 39. Glanv. Lib. 9. Cap. 4. 

(w) Vid. Spelm. Treat of Feuds. 21, Somn. Treat, of 
Gav. 8, 9. Bacon Hiſt. of the Eng. Gov. 274. 

The true Reaſon is given by Plawden ( Arguendo Mo. 
172.) viz. Quia les Confidences del Tenure (cęſt) le Ho- 
mage, Fealty, Service, &c. fueront mutualment appro- 
priate al Perſon del Roy & le Tenant per le Original 
done, ifſintque il ne puiſſoit e/toyer ove reaſon de ceux 
transferrer ou ſeverer ſans gree, &c. | 

It is ſaid indeed Bro, Tit. Alienation 10. that a Te- 
nant holding even of the King poet alyener devant An, 
20 H. III. o frankment ſans lycence que auter Home 
poet ——— But whether this Opinion be not grounded 
upon a miſtaken Senſe of Magna Charta Cap. 32. is left 
to the Reader, upon what is ſuggeſted in the Text con- 
cerning that Statute, nf. 157, 158. * 

he 
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that this Reſtraint of Alienation was 
a feudal Quality of Tenure is hardly 
to be doubted (x), ſince it is not o- 
therwiſe to be accounted for (Y); 
But though Tenants in general could 


not de jure alien or transfer the 
Tenure itſelf, yet the Tenants of 
Common Lords might give Part 
of their Lands (z) to hald of them- 


ſelves 
The Lord Coke (1 bi. 43. 2 Inf. 65, 66, 5or.) ſuppo- 


ſes, that, tho' a Tenant could not at Common Law alien 
| a Part to hold of the Lord, becauſe the Lord's Seigniory 

was intire, yet the Tenant might have made a Feoffment 
of the Mbole to hold of the Lord, becauſe there no Pre- 
Judice enſued, &c. but this Suppoſition is fo contrary to 
the feudal] Notions of Alienation, (Sup. p. 29.) and fo 
- Inconſiſtent with any reaſonable Conſtruction of the Statute 
nia Emptores Terrarum, that it is not to be credited. 


id. Glanvil Lib. 17. Cap. 1. Bacon Hiſt. of Eng. Ce. 


3 
(x) Vid. Sup. p. 29, 30. 

(y) Eſpecially if we may ſuppoſe the Saxon Bocland 
and Thaneland to have been alienable, as we are aſſured 
by Mr. Semner they were. Vid. Semn. Treat, Gav. 87, 
88, 89. Spel. Treat. of Fendt 21. 

(2) Poteft quilibet Liber Homo terram habens Quan- 
dam partem terre fue cum filia ſua, vel cum alia quali- 
bet muliere, dare in Maritagium —Quulibet etiam 
cuicunque voluerit pateſt dare quandam partem ſui liberi 
tenementi in remunerationem ſervitii ſui, vel Loco reli- 


gioſo in Eleemoſynam — — Licet autem ita generaliter 
cuilibet de terra ſua rationabilem partem pro ſua volun- 
tate cuicungue voluerit libere in vita ſua donare, &c. 


Glanv. Lib. 7. Cap. 1. But in all theſe Caſes the 1 * 
, 3 
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ſelves (a), and did in Fact often diſ- 
poſe of the whole (b), by which, 


held of the Donor, Tenentur autem Heredes Donato 
rum Donationes & res Donatas ſicut rationabiliter fate 
ſunt, illis quibus fate Foo & heredibus ſuis Warranti- 
zare. Glanv. Lib. 7. Cap. 2. 

(a) This Diſtinctian between Alienation to hold of the 
next or fuperior Lord, and a Gift or Feoffment to hold of 
the Tenant himſelf, anſwers the feudal Diſtinction between 
Alienation and Subinfeudation : For though Subinfeuda- 
tion (by which a new inferior Feud was carved out of the 
old, the old one ſtill ſubſiſting) was allowed by the feu- 
dal Law; yet Alienation (by which the original Feud it- 
ſelf was transferred, and a new Feudatary ſubſtituted in 
the Place of the old) was not. (Vid. Feud. Lib. 2. Tit. 

26. Seat. 5. Tit, 34. Sect. 2, 3. Tit. 108. Crag. de jur. 

eud. 343. Schilt. Com. ad Cod. jur. Aleman. Cap. 30. 
Stry. Exam. jur. Feud. Cap. 19. Queſt. 23, 24. Zouch 
Deſcrip. jur. temp. 11, 12. Seld. Tit. of Hau. 572.) The 
Alienation therefore here ſaid to be unlawful muſt be un- 
derſtood of Alienation to hold of the ſuperior Lord, as it 
is oppoſed ta Subinfeudation, i. e. a Feoffment by the Te- 
nant to hold of himſelf. 

(b) That a Tenant might, in Hemy II.*'s Time, under 
ſome Circumſtances, have given the whole Land, appears 
from Glanvil, (Lib. 7. Cap. 1. p. 46. a.) viz. Si (is 
ſcil't qui terram ſuam donare voluerit) nullum Here- 
dem filium wel filiam ex corpore ſuo procreaverit, poterat 
ar queſlu ſua cuicungue voluerit quandam partem donare 
five totum quæſtum (in vita ſua) hereditabiliter —— 
Sin autem & Hæreditatem & Quæſtum habuerit, tunc 
indiſtincte verum eſt quod poterit de quæſtu ſuo quantam- 
libet partem five totum cuicunque volueret donare ad re- 
manentiam, de hereditate vero ſua nihilominus dare po- 
teſt, ſecundum quod prædictum et, dum ſcil't rationabi- 
liter hoc fecerit, i | 

Emptiones vel Deinceps Acquiſitiones fuas det, cui magis 
velit, Si Bocland habeat quam ei Parentes ſui dederunt, non 
autiat eam extra Cognationem ſuam. LL. H. I. Cap. 70. 


though 
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though they could not force a new 
Tenant upon the Lord (c), yet they 
put him to ſome Inconveniences (d). 
This Practice (e) therefore was re- 
ſtrained by Magna Charta, Cap. 3 2. 
Mullus Liber Homo det (f) de cetero 


2 


(c) Vid. Bacon Hiſt. of the Engl. Gov. 274. 

(d) As Loſs of Mardſbip, Marriage, Eſcheat and the 
like. See the Preamible to the Stat. Quia Emp. Terr, 
18 Eqdw. I. 

(e) That this was the Practice reſtrained by this Law 
appears from Stanford, who ſays that this Statute is but 
a Confirmation of the Common Law, as it doth appear 
by that (ſays he) that is written in Glanvil, (Sup. p. 155. 
m. 156. m.) for ſo one that held by Knight-Service, it he 
might have been ſuffered to alien the greateſt Part of his 
Land, he would have aliened the ſame peradventure to 
hold of him but in Stage, or by ſome ſmall Rent, and 
then having ſo little a Livelihood left to himſelf, how had 
he been then able to have done the Service of a Knight, 
or a Man of War? or what ſhould his Lord have had in 
Ward to have found one to have done the Service? Surely 
little or nothing, whereby the Strength of the Realm 
might have much decayed : Therefore it was a reafonable 
Law to reſtrain him, as me ſeemeth, &c. Stanf. de 
Præreg. Regis 28. a. 

The Author of the Mirror, I confeſs, takes the Re- 
ſtraint of this Law in another Senſe, ſaying, that Le Point 
de la grand Charter que defend que nul alien ſa terre en 
prejudice del Seiguior del fief eff enterpretable en ceſt man- 
ner; Que nul tenant ne alien le fiew ſon Seignior ſans ſon 
aſſent, ou a tenir en chief de Seignior ſans encreaſe del 
novel ſervice. Mir. Cap, 5. Sect. 2. p. 316. 

(f) The Word DO, as uſed in this Charter, in Glanvil, 
(ut ſup. p. 155. m.) and, in all Feoffments between com- 
mon Perſons, - was plainly, before the Stat. Quia * 

477 
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amplius alicui quam ut de reſiduo ter- 
ræ poſſit ſuſficienter fieri Domino Feodi 
ſervitium ei debitum (g). The Words 
de cœtero do not (as I take it) ſuppoſe 
that the Tenant might before have 
lawfully aliened or given the M hole of 
his Land to hold of himſelf; becauſe 
then this Chapter, prohibiting it for 
the Future, would have been a Re- 
ſtraint upon the Tenant's Liberty at 
Common Law : But they plainly ſup- 
poſe ſuch Gifts or Alienations to have 
been unlawful, which are therefore re- 
ſtrained meerly in Confirmation of the 
Common Law. And 1t is obſervable 
that, though this Chapter of Magna 
Charta allows the Tenants of Com- 
mon Lords the Liberty they claimed, 
of giving a reaſonable Part of their 
Lands to hold of themſelves; yer it 


Terrarum, a Word of Subinfeudation ; the Law before that 
Statute (without any Words of Reſervation) creating .a 
Tenure between the Donor and the Donee, or Feoffor 
and Feoffee, as now called. 

(g) The Words de reſiduo Terre & feodi Servitium 
plainly diſtinguiſh between the Land and the Fee; in- 


aſmuch as the Reſidue of the Land was to anſwer the 
Service of the whole Fee. 


was 
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was not underſtood to allow the King's 
Tenants the like Liberty of giving or 
diſpoſing any of their Lands to hold 
of themſelves (h). 

Hitherto 


(h) The Lord Cote (2 Inf. 65) ſays, that the Tenant 
of a common Perſon might, before this Chapter of Mag- 
na Charta, have made a Feoffment of Parcel of his Te- 
nancy, to hold of himſelf : But that it was doubted in the 
King's Caſe whether his Tenant might or now——— 
And if it was a Doubt before, it muſt remain ſo notwith- 
ſtanding this Law, which is meerly reſtrictive, and not 
enabling : But when, or upon what Ground this Doubt 
or Difference was firſt made, he does not ſay, nor is it to 
be conceived ; fince it is clear that Subinfeudations wete 
warranted by the Feudal Law, (ut ſup. p. 156. m.) and 
that they were an original and neceſſary Branch of the 
feudal Policy itſelf, (Vid. Sip. p. 7, 8.) and tho' ſome Mo- 
dern Feudiſts ſeem to countenance this Difference; (Lid. 
Stry. exam. jur. feud. cap. 19. ©. 26. Schilt. Com. ad 
Cod. jur. aleman. Cap. 49.) yet it ſeems to be rather a L- 
cal, than a general feudal Diſtinction; and therefore it is 
Matter of Inquiry, when it was firſt ſtarted in England: 
For though the Lord Coke ſays, that it was a Doubt be- 
fore Magna Charta ; yet it is not to be imagined that it 
was always a Doubt, becauſe the many ſubordinate Te- 
nures and Manors ſubſiſting at this Day, are ſo many E- 
vidences that it was not : And that it was not doubted 
until the Time of Henry III. is highly probable from the 
Stat. 34 Edw, III. Cap. 15. which makes good all ſuch 
Alienations made by People who held of the King's 
Great Grandfatber, or of other Kings before him, 
expreſly ſaving his Prerogative of the Time of his 
Gratidfather, Father, and of his own Time. 

This Saving of the King's Prerogative from the Time 
of Henry III. and not of the Times before him, muſt ap- 
pear ſomewhat extraordinary, unleſs ſuch Alienations 
were firſt queſtioned in his Time; and if ſo, the 


Saving 
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Hitherto the Doctrine of Alienati- 
on, whether to hold of the Lord, of 
of the Tenant himſelf, ſeems to have 


been clearly Feudal ; and the firſt Sta- 
tute that materially varied from the 


Saving of the Prerogative from that Time may reaſon- 
ably enough be accounted for ; inaſmuch as ſuch Perſons, 
as aliened afterwards might be thought to have done it 
with their Eyes open, and in Defiance of the Prerogative, 
which the King therefore from that Time inſiſted upon. 

Hence then we may ſuppoſe it partly ariſes, that a new 
Manor cannot be created at this Day ; for if this Statute 
was thought neceſſary, as plainly it was, to make ſuch 
Alienations good from the Time of Henry III. the Sa- 
ving of the King's Prerogative from that Time implied, 
that they were not from that Time to be countenanced 3 
And tho' Sir Henry Spelman (Poſtbum. Treat. of ancient 
Deeds 250.) ſuppoſes, that the Courſe of creating neu 
Manors was ſtopt by the Statute Puia Emptores Terra- 
rum, which reſtrained the Tenants of common Perſons 
from aliening to hold of themſelves; yet it could not in- 
tirely ſtop it; ſince the King's Tenants in Capite were 
not within the Reſtraint or Licence of that Law, and 
might, as they conceived, alien to hold of themſelves, 
until they were in Effect reſtrained by the above-men- 
tioned Statute of Edwar III. 

Braok, Roll and Finch give us another Reaſon, inde- 
pendent of both theſe Statutes, why a Man cannot at this 
Day create a new Aanvrr, notwithſtanding he give, ſay 
. they, Land to many ſeverally in Tail, to hold of him by 

Services and Suit of Court; for tho', ſay they again, he 
may make a Tenure, yet he cannot make a Manor, be- 
cauſe a Manor cannot be without a Court, and a Court 
cannot be but by Continuance Time out of Mind. Va. 
Bro. Tit. Compriſ. 31, 34. Tit. Tenure 102. 2 Roll, Ab. 

120. Finch of Law 142————But it is an obvious Ob- 


jection to this Reaſoning, that the like Reaſoning might 
have prevented any Manors at all, | 
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Law of Fzups in this Particular, was 
the Stat. Ruia Emptores Terrarum, 
18 Edw. I. which reciting the In- 
conveniences of Feoſfments to hold of 
the Feoffors, and not of the Lords of 
the Fee, granted Quod de cætero Li- 
ceat unicuigue Libero Homini terras 
ſuas ſeu tenementa ſua, ſeu partem inde 
ad Voluntatem ſuam vendere, Ita ta- 
men Quod feoffatus teneat terram il. 
lam ſeu tenementum illud de capitali 
Domino feodi illius per eadem Servitia 
& Conſuetudines, per Que feffator 
ſuus illa prius tenuit. So that this 
Statute took from the Tenants of 
Common Lords the feudal Liberty they 
claimed of diſpoſing Part of their 
Lands 0 hold of themſelves, and, in- 
ſtead of it, gave them a general Li- 
cence to {ell all, or any Part, to hold 
of the next immediate Lord (i), which 
they could not have done before, with- 
out the Conſent of the Lord. 


(i) The Words de Capital: Domino in this Statute are 
to be underſtood of the next immediate Lord. 2 It. 
501. and Dominus Rex, and Dominus Capitalis are in 
this Senſe diſtinguiſhed, Bra&?. Lib. 2. Cap. 16. Seer. 7. 


: This 
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This Statute however, not extending 
to the King or his Tenants in Capite, 
left them as they ſtood at Common 
Law, (E until the Statute de Præroga- 
tiva Regis, 17 Ed. 2. cap. 6. vis, Mul- 
lus qui de Rege tenet in Capite per ſer- 
vitium militare poteſ} alienare Majo- 
rem Partem terrarum ſuarum ita quod 
refiduum non ſufficiat ad faciendum 
Servitium ſuum fine Licentia Regis, 
ſed hoc non conſuevit intelligi de mens 
bris & particulis (I) earundem terra 
rum. Stanford underſtands this Re- 
ſtraint of Alienation of the greater 
Part without Licence, as a Conceſſion, 
that ſuch Tenant might alien the 4% 
(m); and yet it doth not appear 
that Alienations, even of Part with- 


7 


(K) Vid. F. N. B. 175. A. 211, I. 235. A. Lit. Sect. 
140. 1 Inf. 43. b. 99. a. 133. b. 2 Inf. 67. a. | 

(1) This Declaration ſeems very extraordinary, inaſ- 
much as it doth not appear, that the King's Tenants 
could, more than other Tenants at Common Law, alien 
to hold of their Lord without his Licence : And inaſmuch 
as it was a Doubt from the Time of Henry III. to 
this Time, and for many Years after, whether ſuch Te- 
nants could, as the Tenants of common Perſons, alien 
any Part to hold of themſelves. Vid. Sup. 159. m. 
Ilm) Stanf. de Prærog. Reg. 30. a. 


M out 
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out Licence, were ever practiſed by 
the King's Tenants in Capite, after this 
Statute : The Reaſon poſſibly might 
be, that as enough was, even by this 
Statute of Prerogative, to be kept in 
all Events to anſwer the Services, which 
were the Tenant's Equivalent for the 
Yhote, nothing /z/s than the Mole was 
thought ſuthcient to anſwer them (n). 

But tho' the Statute ia Emptores 
Terrarum did not ſet the King's 
Tenants in Capite at Liberty to alien 
without Licence, yet it impowered 
every one, who held of the King as 
of an Honor, Barony, Manor, or 
Seigniory, and not in Capite, to alien 
without Licence; and the Reaſon 
why the King was bound in the one 
Caſe and not in the other, ſeems 
to have been, that it is declared by 


Magna Charta, Cap. 31. that Si quis 


(en) And therefore if a Tenant of the King, even af- 

ter this Statute, aliened any Part of the Land without 

his Licence, the King might diſtrain in that Part for the 
whole Rent or Service, Stanf. de Prereg. Regis 30. a. 


tenuerit 
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tenuerit de aligua Eſchaeta ficut de 
Honore Wallingford E' de aliis 
 Eſchaetis que ſunt in manu noſtra & 
fint Baroniæ (o) non faciet nobis aliud 
ſervitium quam faceret Baroni, | 
Barenia eſſet in manu Baronis, & nos 
eodem modo eam tenebimus quo Bara 
eam tenuit 80 that the King was 
not, ftrialy ſpeaking, bound by the 
Statute Ruia Emprores Terrarum 
but by this Chapter of Magna Charta, 
in which he declares that he would 
hold a Barony, as the Baron held it, 
and is therefore bound, becauſe the 
Baron was or would have been bound by 
the Statute Quia Emprores Terrarum ; 
And becauſe Seiſures were made, not- 


(o) i. 6. Baronies, Manors or Seigniories. 2 Ia. 64, 
for Manors were anciently called Baronies, as appears 
from Sir H. Spelman (Glff. ad Verb. Manerium) who 
ſays, that Manerium eft Feodum nobile, partim Vaſallis 
conceſſum, partim Domino in uſum Familis ſuæ cum 
'FuriſdiAione in vaſallas ab conceſſa prædia reſervatum, 
totum vera feadum Dominium appellatur, olim Baronia, unde 
Curia gue huic preeſi Jurifdiftioni hodis Curia Baronis 
nomen retinet—— And the ſame Author (ad Verbum 
Baronia] ſays, that Baronia dicitur Juandeg; pre Manerio 
guandog; pra Manerii territoris. 5 


— M 2 withſtanding 
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withſtanding this Chapter of Magna 
Charta, for Alienations and Purchaſes 
of Lands ſo holden without Licence; 
it is declared by the Statute 1 Ed. III. 
Cap. 13. that no man ſhould from 
thenceforth be grieved by any ſuch 
Purchaſe (p). 

Upon this Conſtruction of the Sta- 
tutes Quia Emptores Terrarum & de 
Prerogativa Regis, the King's Con- 
ſent being neceſſary to every Aliena- 
tion of his Tenants in Capite, it 
was for ſome Years a Queſtion, Whe- 
ther, if ſuch Tenant aliened with- 
out Licence, the Land fo aliened 
was not forfeired; or whether the 
King ſhould only ſeiſe it by Way of 
Diſtreſs, until a Fine ſhould be paid 
for the Contempt (q); but this Que- 
{tion was ſettled by the Statute 1 Edu. 
III. Cap. 12. by which it is enacted, 
that the King ſhould not hold Lands 
ſo aliened, as forfeit ; but that from 


(o) Vid. F. N. B. 175. A. Bro. Tit, Alienation, 33, 34. 
(q) 2 Inf. 66, 1 Inf. 43. b. Britton, Cap. 18. fo. 29. a. 


. T thence- 
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thenceforth a reaſonable Fine ſhould 
be taken. But it remained much 
longer a Queſtion, Whether the 
King's Tenants might have aliened 
any Part of their Lands to Held of 
themſelves, as the Tenants of Com- 
mon Lords might, before the Statute 
Quia Emptores Terrarum ; but fuch 
Alienations made by Tenants, which 
held of Hen. III. or of other Kings 
before him, were at length made 
good by the Statute 34 Eadw. III. 
Cap. 15. /aving to the King his Pre- 
rogative (r) of the Time of his Grand- 
father, Father, and of his own Tie. 


(r) Stanford and the Lord Cote, both of them, ſuppoſe 
that this Prerogative was to have a Fine only for ſuch Ali- 
enation, Stanf. de Prerog. Reg. 29. b. 30. a. 2 bf. 65. 
Duere F. N. B. 235. c. But this could not be the Pre- 
rogative to the Time of Edi. III. becauſe Fines for Ali- 
enation were then firſt (by the abovemention'd Stat. 1 Edu. 
III. Cap. 12.) to be taken inſtead of the Lands which had, 
till that time, been claimed as forfeit; But, as by that 
Statute Fines were to be accepted upon all Alienations of 
the King's Tenants without Licence, it might be thought, 
that Subinſeudations, i. e. Alienations by the King's Te- 
nants to hold of themſelves, were withia the Equity of that 
Law, and that Fines ought therefore upon ſuch Alienations 
to have been accepted from that Time, whatſoever Right 
or Claim the King might formerly have had to the Lands 


themſelves, 
M 3 What- 
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Whatſoever the Prerigative was in this 
Particular, it is clear that Fines for 
Alienation were now (ſ) effectually 
Eſtabliſned; and that they were con- 
ſtantly paid until the Statute 12 Car. 2. 
Cap. 24, which aboliſhed them toge- 


ther with many other Burthens of 
Tenure. 


2. As a Tenant could not alien his 
Fee or Tenure, without the Conſent of 
his Lord, ſo neither could he, by the 


(O The Lord Cole infers from this Statute 34 Ed. III. 
that the King's Prerogative, to have a Fine for Alienation, 
began in the Reign of Hen. III. (2 J,. 65, 501. 1 U,. 
6-3.) 3 but that Statute, ſaving the Prerogative only from 
the Time of Hen. III. excluſive, cannot be underſtood to 
give, or even to ſuppoſe ſuch Fines in the Time of Hen. 
III. Sir Hen. Spelman therefore ſays, that Fines for Ali- 
enation were not found among us before Ev. I. his Time; 
and that they were not eſtabliſhed by any Law until 1 Edw. 
III. Spelm. Treat. of Feuds 34. And yet no Body can ſay, 
that the King did not, as no doubt he might, from the 
very Original of Tenures accept previous Fines for bis 

icence or conſent to alien, and Fines even ſubſequent to 
Alienation, where he was pleaſed ſo to do; though it can- 
not be made out that he was bound to do it, before the 
Stat. 1 Edw. III. and therefore we may date the Original 
of the known Fines for Alienation from this Statute, and 
neglect the reſt as occaſional Tranſactions only. 


Feudal 
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Feudal (t) or Common Law, alien a Fee, 


that was not of his own Acquiſition or 
Purchaſe, that is to ſay, a Fee that was 


not originally conferred upon him, but 
that came to him by Diſcent, even with 
the Conſent of the Lord, without the 
Conſent of the Heir (u', Qui prox- 
imus erat in Succeſſione collaterals (x); 
for tho' the Law truſted an Anceſtor 
with the Intereſt of his own immediate 
Deſcendants (y); yet he could not pre- 


judice 


(t) Alienatis feudi paterni non valet etiam Domini 
Valuntate, niſi agnatis conſentientibus, ad quos Benefi- 
cium quandog; fit reverſurum. Feud, Lib. 2. Tit. 39. 


——  —Stry, Exam. jur. feud. Cap. 2. Q, 19. & Cap. 19. 
Q. 2. Crag. de jur. feud. 346. 348. | 


(u) Ni ubi FHaredes tenentur ad IWarrantiam, ſays 
Bract. Lib. 5. Cap. 10. Sect. 4. Vid. 1 Inf. 94. b. Somn. 
Treat, of Gav. 39. 

(x) Crag. de jur, feud. 346. 

(y) The Law poſſibly preſuming, as the Lord Coke 
ſuppoſes in a Caſe of the like Nature, that no. Man 
would unnaturally prefer a Stranger to the Heir of his 
own Blood ; (1 Inf. 373.) but Crag. gives another Reaſon, 
viz. that Deſcendentium, fi pater alienaverit, nulla ha- 
bebatur ratio, quia ob Patris fadtum indigni reputa- 
bantur, and that therefore pote/tas conſentiendi ad proximum. 
Agnatum a Latere devoluebatur. (Crag. de jur. feud. 346.) 


This ſeems to be the better Reaſon, becauſe according to 


the Book of Fe ups, Si vaſallys culpam committat, prepten 
quam feudum amittere debeat, neque Filius neque ejus Deſcen= 


dentes ad id feudum revocabuntur, ſed Agnatt Vid. 
M4 Feud, 


» 
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judice the next Collateral, who having 
a diſtinct, tho' remote Intereſt in the 
feudal Donation, could not be de- 
prived of it, but by an A& of his 
own. This manifeſtly hints the Foun- 
dation, and partly ſuggeſts the Rea- 
ſon of Collateral Warranty; tho it is 
not to be conceived, nor 1s it within 
my preſent Deſign to enquire, how 
it came to paſs, that the Concurrence 
or {imple Conſent of the next Col- 
lateral, which was at Law requiſite to 
defeat his own Hopes of Succeſſion 
only, ſhould ſwell up to our Notions 
of C ollateral Warranty, and be ad- 
vanced 'into a mean to defeat even 
Eſtates, to which ſuch Collateral 
could have no poſſible Hopes of ſuc- 
ceeding (Z). 

. As a Tenant could not alien, 
ſo en could he ſubject the Te- 


' Feud: Lib. 5 e 26. 31. 98. and Zaſius in uſus ſeud. 
Cap. 10. Fo. 100, 101, 102. 
(2) Vid. Lit. Sect. If. 373. A 
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nancy or Fee to his Debts (a); for if 
he might, the feudal Reſtreint of 
Alienation might have been eafily 
fruſtrated. | It was upon this Ground, 
that Lands were not, at the Common 
Law, liable to any Execution for the 


Debts of the Tenant (b), until the 


{a) Although upon ſtrict feudal Principles, no Part of 
a Feud or Fee was liable to the Debts of the Feudatary ; 
yet it muſt be confeſſed, that the feudal Text admits, that 
anciently, Neceſſitate ſuadente, poterat Vaſallus Domino inſet 
vel invito feudi partem (mediam feud. Lib. 1. Tit. 3.) ven- 
dere, retenta widelicet alia parte. Feud. Lib. 2. Tit. 9. 
Zaſius in uſus feud. 68, 69. But this Practice was pro- 
hibited by a Conſtitution of Lotharius. Feud. Lib. 2. Tit. 
52. It appears by the Cuſumier of Normandy, that 
a Man could not fell or engage his Fief, without the Con- 
ſent of the Lord ; but that it was notwighganding uſual 
to ſell or engage Part; viz. aulcun ne peut v ne engager, 
ſe neſt du Conſentment au Seigneur, la terre que tient de luy 
par hommazge ; Non pour tant aulcuns ont accouſtume a vendre 
ou engager le tiers ou moins, pour tant que il remain de Fief, 
tant que les droiftures & les faiſances des Seigneurs & dignitez 
puiſſent eftre faiftes & payers aux Seigneurs, Grand Cu- 
ſtum. de Norm. Cap. 29. Fo. 49. | 

(b) i. e. Other than ſuch as were due to the Lord upon 
Account of the Tenancy or Fre itſelf. All Lands being 
anciently, and in the King's Caſe even to this Day, clearly 
liable to all ſuch Debts ; obſerving only the Reſtraint of 
Magna Charta Cap. 8. viz. Nos vel Ballivi naſtri non fei- 
ſiemus terram aliquam vel redditum pro Debits aliquo quamdiu 
Catalla debitoris præſentia (upon the Spot) ſufficinnt ad 
debitum reddendum, & ipſe debitor paratus ſit inde ſatisfacere, 


Statute 
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Statute Ye2/im. 2. Cap. 18. ſubjected a 
Moiety (c), leaving the other Moiety to 
ſupport and enable the Tenant to do 
the Services of the Tenure. This was 
the firſt Statute that any way ſubjected 
Lands to Execution; but ſeveral other 
Statutes, as the Statutes 13 Ed. I. 
de Mercatoribus, 27 Edw. III. Cap. 
9. 23 {Jen. VIII. Cap. 6. were at- 
terwards made, by which Lands were 
ſubjected, in a ſpecial Manner, to the 
particular Liens created by thoſe Sta- 
rutes. 

4. As Tenants could not, by the 
Feudal or Common Law, alien their 
Tenancid without the Licence or Con- 
ſent of the Lord; ſo neither could the 
Lord himſelf alien his Seigniory (d), 

that is to ſay, transfer the Fealty and 
Services of his Tenants without their 
Conſent (e). Hence ſprung the Doc- 
trine 
(e) Vid. 2 Inſ. 394. 

(d) Vid. Sup. p. 30. wot ; 
le) Videndum fi Dominus attornare poſit alicui Homagium 
| ps tenentis ſui contra voluntatem ipſius Tenentis : Et 
ur quod non, & maxime Homagium, quia tale ſequeretur 
incorvenens quod poſſit cum ſubjugare Capitali Inimico ſuo, 2 
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trine of Attornment, which was part] 
avoided by the preſent Method of Con- 

ing to Les (f), and is now, by a 
4x4 1 mendment of An 
Law, quite aboliſhed (g). 

5. It was likewiſe, as is before ob- 
ſerved (h), altogether as much againſt 
the Nature of a FEup, that the Feu- 
datary ſhould diſpoſe of it by Will, 
as that he ſhould otherwiſe alien it. 

Upon this Ground it was, that though 
Lands were deviſeable until the Con- 
gueſt (i), or rather until the Eftabliſh- 
ment of Tenure; yet then, or ſoon 
after (k), the Power of diſpoſing by 

* 


per quad teneretur Sacramentum forge facere ei, qui eum 
dammficare intenderet & alia cauſa quare homa- 
zium & ſervitium attornare non poſſit, ut ſi velit homagium 
attornare tali, qui nibil habeat in Bonis, unde poſſit warran- 
tizare, defendere, & excambium facere, Brat. Lib. 2. 
Cap. 35. Sect. 13. 1 Inf, 309. a. 

(f) Deviſed after the Statute 27 H. 8. Cap. 10. 

(g) See the Stat. 4 Anne, Cap. 16. Se. g. 

ch) Vid. Sup. p. 31. 

(i) Vid. Somn. Treat of Gav. 84. 89. Spelm. Treat. 
of Feuds 22. 

(k) After the Coming of the Nermans ———a feudal 

enant, or Tenant by Knight-Service (as we call him) 
could not deviſe his Land by Vill before the Statute 


32 4, 
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Will generally vaniſhed (I), except of 
Socage Lands and Tenements in ſome 
Cities and Burroughs (m), where it was 
retained (n), or rather indulged ; it 
being of little Conſequence into what 
Hands ſuch Tenures fell. And thus 
far it is true, that /Vullum Teſtamentum 
apud nos mam ſit pro Lege (o), until the 

Statutes 


22. ũ¶ꝙk Tv ß) 


32 H. 8. though it were with W of the Lord, or of 
the King himſelf. Spelm. Treat. o 55 Feuds. 21. —25. The - 
Lord Hale indeed, (Hiſt. of the Com. Law 222.) ſuppo- 
fes, that the Anceſtor might, by Will, diſpoſe as well Land; 
as Goods, till the Time of Hen. II. but this ſeems to be 
contradicted by Glanvil, who wrote about that Time. 
Vid. Glanv. Lib. 7. Cap. 1. p. 45. 

(1) As being contrary to the Nature of Tenures ; for 
the Reſtraint of diſpoſing by Mill was not meerly cau- 
tionary (as ſome have thought), leſt a Man ſhould do that 
in Extremis, that he would not have done in his Health, 
or with his Senſes about him; but it was ſtrictly Feudal: 
And the legal Apprehenſion, or Preſumption of Infirmity, 
ſeems to have been rather a Reaſon for continuing this 
Reſtraint ſo long after the Stat. Quia Emp. Terr. by 
which the Reſtraint of Alienation was taken away, than 
the Ground or Reaſon of the Reſtraint itſelf, 

(m) At Common Law Lands were not deviſeable: But 
by Cuſtom in ancient Cities and Burroughs, Socage Lands 
and Tenements were deviſeable. Lit. Sec. 167. 6 Rep. 
16, 17. Spelm. Treat. of Feuds 25. 

(n) Vid. Somn. Treat, of Gav. 89, 9o. Bacon Hiſt, 
of the Eng. Gov. 203. 

00 Vid. Spelm. Gloſſ. ad Verb. Gaveletum, 


_ ” " Vis . 1 —— 
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Statutes 32 & 34 Hen. VIII. gave a 
Teſfamentary Power over Lands, ſub- 
ject only to the Reſtrictions and Con- 
ditions of thoſe Statutes. But though 
Lands were not, as is ſuggeſted, de- 
viſeable from the Time of the Conquęſt 
until the Time of Henry VIII. yet 
upon a Diſtinction ſtarted, ſoon after 
the Statute Quia Emptores Terrarum, 
between the Land and the U/e or Pro- 
fits of the Land, Feoffments to Uſes were 
invented ; by Means whereot a Man 
might, before the Statute 27 H. VIII. 
Cap. 10, by Will diſpoſe of the Pro- 
| fits, though he could not diſpoſe of 
the Land itſelf. 

How far the Reader is ſatisfied con- 
cerning the Nature of Tenure, is not 
to be gueſſed; and therefore it may 
not be impertinent to ſhew, that the 
ſeeming Hardſhips in our Rules or 
Laws: of Diſcent, as the Preference of 
the eldeſt Son, and of Males, the Ex- 
cluſion of the Father and of the half 
Blood, are likewite Feudal, and that 

e, e 
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they are to be accounted for only as 
ſuch. | 
1. As to the Preference of the eldeſt 
Son, it is to be remembered, that 
though all Fzups might, as above 
(p), originally fall among all the 
Sons; yet that Courſe of Succeſſion 
was varied (before any Syſem of 
Fzups was written or digeſted) in 
Conſequence of a Confiitution of the 
Emperor Frederick, viz. Ducatus, 
Marchia, Comitatus de cetero non di- 
vidatur * upon which Fevups in 
general were divided into Feuda di- 
vidua & individua; of the latter 
Sort amongſt us, as well as the Mor- 
mans (r), were the Honorary and Mili- 


(p) Vid. Sup. p. 31. Spelm. Treat. of Feuds, 12. 43. 

(q) Vid. Sup. p. 31. 32. 
| {) Tout heritage eſt partable ou non partable: Len 
dict que Yheritage neſt pas partable en quoy aulcune partie 
ne peut eſtre ſoufferte entre les freres par le Couſtume de 
pays, ficome le Fief de Haubert, Les Contes & les Baro- 
nies, & les Sergenteries, en quoy la Garde appartient aux 
Seigneurs tant que les Heires ſoient en Aage. Lheritage 
eſt appelle partable en quoy le Seigneur ne peut reclamer 
aulcune garde. Sicome font vavaſſoureries, & tout aultre 
tenement villain, & le Bordage & le Bourgage. Grand 
Cuſtum. de Norm. Cop. 26. Fo, 41. b, 


tary 


- 
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tary Fees or Tenuxes, to which the 
eldeſt Son, becauſe he. was ſooneſt 
able to do the Duties of the Fee or 
Tenurez was in the Order of Succeſ- 
fon /ingly preferred. But to all o- 
ther Fzups, as being diviſible, all the 
Sons might equally ſucceed (ſ): 
And as for the rata! Diſcent even of 
Honorary and Military Fees, whether 
it obtained in England, before the 
above-mentioned Con/titution, or af- 
terwards (t), as a thing agreeable to 

the 


{\) Cum quis Hereditatem habens moriatur 8 
plures religuerit filtos diſtinguitur utrum ille fuerit 
Miles, ſiue per feodum militare tenens, aut Liber Sokemarnus : 

1a fl miles fuerit vel per militiam tenens, tunc ſecundum jus 
Regni Angliæ primogenitus filius patri ſuccedit in tatum. Ita 
quod nullus fratrum ſuorum partem inde de jure petere poteſt. 
St vero fuerit Liber Sokemannus, tunc quidem dividetur hære- 
ditas inter omnes filios, quotquot ſunt, per partes æguales, ſi 
fuerit Socagium & id antiquitus diviſum. Glanv. Lib. 
7. Cap. 3. p. 49. a. | 

(t) Mr. Somner ſuppoſes, that no one can doubt, that 
the Diſcent of Knight-Service Land to the eldeſt Son alone 
was leſs ancient than the Congueft. (Vid. Somn. Treat. of 
Gav. 82. 89.) Whereas this was a Conſtitution of Frede- 
rick I. who was not choſen Emperor until the Year 12, 
or (as Mat. 1 * fays) 1155, which was about the Time 
of our Henry II. in whoſe Time the Lord Hale ſays the 
total Diſcent firſt prevailed in England; (vid. Hale Hiſt. 
of the Common Law 221, 222, 226, Cc.) and if fo, it 


18 
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the Deſign and Nagyre of Fg ups, or 
whether it obtained with us in Imita- 
tion of other Countries, or by Vir- 
tue of an expreſs Law of our own 
(u), is not worth our Inquiry; ſince 
it is certain, that it was thought con- 
venient to preſerve the Fee, and the 
Services of the Fee intire, as the 
beſt Means to maintain the military 
Force of the Kingdom upon a regu- 
lar and eſtabliſned Foot (x); and that 
it did therefore every where prevail, 
and was every where inviolably ob- 
ſerved (y): But Socage Tenures not 
being of the ſame Importance, as 


is not impoſſible that this Conſtitution ſhould, in ſome 
Degree, hint or forward it; for though this, or any other 
imperial Conſtitution, could not as ſuch affect us; yet 
the Ground or Reaſon of it being Feudal might prevail, 
as ſuch. 

(u) No Notice or Hint of any ſuch Law is to be found, 
fave only that the Author of the "Mo rror ſays, that among 
the Conſtitutions of our old Kings, ordain fuit que Fee de 
Cbivaler deviendroit al eigne fits per Succeſſion de Heritage & 

ue Socage Tre fuit partable D les males Infants. Vid. 
Va des Juſt. Liv. 1. Cap. 1. Sect. 3. 
{x) Vid. Somn. Treat. of Gav. 82. 1 Inf, 14. a. Hale 


Hiſt. of the Com. Law 223. 
(y) Even in Kent. Hale Hiſt, of the Common Law, 
225, © 


the 
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the H. ry als military Tenures, 
were, as Rats dividua, left to de- 

ſcend, according to the old Uſages and 
ol of the ſeveral Parts of the 
Kingdom where they lay (2). Inſo- 
much that it was ſome Time after the 
total Diſcent had, as above, pre- 
vailed, that Socape, in Imitation of 
the more Honourable Zenures, be- 
gan generally except in Kent and 
ſome particular Fxups and Places, 
ſays the Lord Hale (a), which ad- 
hered to their Old Uſages and Cu- 
ſtoms) to deſcend to the eldeſt Son; 
but where the total Diſcent was not 
admitted, the old cuſtomary Diſcent 
remained, and muſt ſtill anſwer for 
the particular local Diſcents (b) re- 
maining at this Day. 

2. As to the Preference of Males, it 
muſt be remembered, that Females 


(z) Somn. Treat. of Gav. 82, 90. + 
(a) Vid. Hale Hiſt, of the Com, Law 119, 120, 153, 

154, 226, 228. 
(b) As of Lands of the Nature of Borough Engliſh, Ga- 

velkind and the like. Vid. Lit. Sed, 165, 210, 211. 


N could 
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could not by the dal Law ſucceed 
to a proper Nuo; becauſe they were 
unequal to the Duties or Services, 
for the ſake of which it wahigfly 
created (c). And if it be farther 
_ obſerved, that it is ex pacto, or by 
the Cuy/om of particular Countries, 
that they are even at this Day admit- 
ted to ſucceed to any (d); it can- 
not ſeem ſtrange, that the feudal Pre- 
ference given to Males (e) ſhould 
prevail with us : Becauſe as Feud, Fee, 
and Tenure, are Synonimies, and im- 
port but one and the ſame Policy, ſuch 
Preference is plainly agreeable to the 


(e) Vid. Sup. p. 28. | 

(d) Proles fœminei ſexus, vel ex fæmines ſexu deſcendens, 
ad ſucceſſionem aſpirare non poteſt, mſi ejus Conditions fit 
feudum, vel ex patio acguiſitum. Vid. Feud. Lib. 2. Tit. 
2, Set. 2. Tit. 11. 30. 50. 104. Stry. Exam. jur. 
Feud. Cap. 4. Q. 9. Femininum Feudum eff, quod vel 
a Fæmina deſcendit, vel in quod Fæminæ ſuccedunt, quod 
cum a propria ſeudi Natura abhorreat —— aliunde ex pacto, 
aut a moribus Regionum, five Provinciarum introductum eft. 

de jur. Feud, $7» 236, 237. 

Vid. Feud. Lib. 1. Tit. 6, & Lib. 2. Tit. 11, 17. 
Hanneton. de jure Feud. Lib. 2, Cap. 9. Stry. Exam. 


jur. Feud. Cap. 4. Q. 12. Crag. de jur. Feud. 53. 


Nature 
Ro: - 
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Nature of Tenurls and highly reaſon 
able (f). * 

3. As to the Excluſion of the Father 
from any poſſibility of ſucceeding to 
the Son's Inheritance, as ſuch, it is Cer- 


tain, that the Father cannot ſucceed 
to the Son ; becauſe it is againſt the 
feudal Rules and Courſe 1 Suc- 
ceſſion M, which did not obtain a- 


gainſt 


(f) Vid. LL. H. 1. Wan 70. Stat. de Prærog. Regis 
Cap. 16. Glanv. Lib. 7. Cap. 3. p. 50. a. Somn. Treat. 
of Gav. f. 8. 

(e) Succeſſronis feudi talis off Natura quod aſcendentes 
non ſuccedunt, verbi gratia, Pater filio. Feud. Lib. 2. Tit. 
50, 84. Ravenna in Conſuetud. Feud. Tit. 50. Upon 
which the Maxim in our Law, Que Enberitance poet lineal- 


ment diſcender, mes nemy aſcender, (Lit. Sect. 3.) may be 
ſuppoſed to be grounded. 


In this Reſpect the Alodial and Feudal Property 3 
(Vid. Linens, de jure feud. Lib. 2. Cap. 5. p. 164) 
appears Int. Leg. Salicas, Tit. 62. D' Alode, & Int. Ba 
Ripuariorum Tit. 56. De Alodibus, that Si quis mortuus 
fuerit & filios non dimiſerit, ſi pater aut mater ſuperfuerint, 
ipſi in Hereditatem ſuccedant; (Vid. Linden. Collect. Leg. 
Antig.) And, as this ſeemed highly reaſonable, the feudal 
Courſe of Succeſſion was in Nor mandy varied in Favour of 
the Father ; viz. Sil nya aulcun des freres ne de leur 7 
P heritage revient au pere de qu les freres yiſſirent. Et fil 
ft mort il reviendra 4 ſes freres que ſont oncles a celuy de 
gui il Eſchat. Et fil nya aulcun des oncles ne de leurs En- 
1 il reviendra a lael. Grand, Cuſtum, de Norm. Cap. 
5. fo. 40. a. And there is a Law of our Henry I. 
to the fame Effect, _— Siquis fine Liberis deceſſerit, 


Pater 
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Ninſt Reaſon; for if the Feup was 
Feally 3 Feudiſts called anti- 
guum aut Paternum (h), the Father 
could not ſucceed to it, becauſe it 
muſt have paſſed him, before it could 
poſſibly have come to the Son (i). 
Ang it a Feup was newly and ori- 
| ginally given to, or conferred upon 
n | the Son ut feudum AntighWhn, ſuch 
| « Fevp did in all Reſpects deſcend, as 


if it had been really an ancient or pa- 


zernal Feud (k); which muſt, as is 


Pater aut mater ejus in Hereditatem ſuccedant, &c. (Vid. 
LL. H. 1. Cap. 70.) But I do not find that this Law, 
which, though agreeable to the Cuſtumary of Normandy, 
was ſo contrary to the feudal Rules of Succeſſion, was ever 
_ obſerved. Vid. 1 Inf. 11. a, Hale Hift. of the Com. Law 
ä N 

(h) Vid. Sup. p. 25. f 

(i) Si Feudum de cujus Succeſſione agitur Paternum vel 
Antiquum fit, Patrem filio vel Auum Nepoti, Q fic deinceps 
ſuccedere impeſſibile eft, cum feudum paternum vel antiquum 
a Paire vel Auo in Filium vel Nepotem, & fic deinceps, 
defluat. Hanneton. de jure Feud. p. 164. Stry. Exam. 
"is jur. Feud. Cap. 16. Q. 2, 3. 4. Zaſius in uſus Feud. 
. Cap. 8. fo. 46. | 

(k) Moribus receptum eff, quod ſeudum novum, antiqui 
feuds jure concedi poſſit, & Antiqui Naturam aſſumet. Ta- 
ſius in uſus Feud. Cap. 12. fo. 124. eatenus - 


ut illud feudum novum juris antigui habeatur, id eft ut eadem 
Privilegia habeat, & eoſdem effeftus ques antiguum. Crag. 
de jur. Feud. 55. | 


G 9 ſaid 


* 
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faid before, have pied the Father, 
before it could have comg to the Son, 
and upon this Notion the Father was 
in this Caſe excluded. On the other 
Hand, if the Fx up was what the Feu- 
diſts call Novum (1), that is to ſay, 
newly conferred upon, or (as we 
ſay) purchaſed by the Son, and not 
nted to him t Feudum antiquum, 

it could only deſcend to his Children; 
(m) and if he had no Children, it 
could not nount to the Father, or in- 
cline to any Collateral, but fhould 
return to the Lord (n). And thus 
the Father was totally excluded. Thus 
ſtood the Feudal Law, becauſe wh 


ſoever would ſucceed to a FEup muſt 


*. 


(1) Vid. Sup. p. 25. 

(m) Nomen heredis in prima inueſtitura expreſſum tantum 
ad Deſcendentes ex Corpore vaſalli primi extenditur— It 
jure Deſcendentes tantummado ſuccedunt in Feuds nol Crag. 
de jur. Feud. 50, 52. Stry. Exam. jur. Feud. Cap. 16. Q. 


(n) Sin autem novum fuerit, vaſallo, qui ipſum recepit, 
ſme liberis Maſculis decedente, negue ejufdem Patri, avs, pro- 
avo, & fic deinceps ulteriori aſcendenti, nec ejuſdem Agnatis 
defertur : Sed flatim ad Dominum ipſum regredietur. Han- 
neton, de jur. Feud. Lib. 2. Cap. 5. p. 164. TZaſius in 
uſus Feud. Cap. 8. fo. 46. 5 


Ny have 


* 
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have intitled 


A felf to the Succeſſi- 
on in a regular Courſe of Diſcent 
from the firft Feudatary (o), or Pur- 
chaſer ; and this was, no doubt, the 
Ground of that old and true Maxim 
(as the Lord Coke calls it) (p) in our 
Law, that none ſhall inherit any 
Lands as Heir, but only the Blood 
Fthe firſt Purchaſer. But it may be 
objected, that this Maxim, and — 
Gloſſes or Reaſoning upon it, will not 
hold with us at this Day, becauſe it 
is (now at leaſt) ſufficient by our 
Law, that the Perſon, who claims a 
Fee by Diſcent, make it appear that 
he is Heir to him who was laſt actu- 


ally ſeiſed (q); and that it is there- 
fore ſtrange (r), that the Father, who 


18 


* 


(o) e enim feudum ſtipitem reſpicit, quod nulli ni er 


Aidpite ſuecedant. Crag. de jur. Feud. 55. ſup. 18. 


(p) 1 Inf. 12. a. 
(q) But this Rule does not extend to Eſtates Tail, Dig- 
nities, or Crown Lands. Vid. 1 *.. 11. b. 15. a. b. 


3 Rep. 41, 42. 
(r) Mirum cutvis videri poſſit, cum Pater Pons uno 0 gra- 


an fit filis propior, tamen illi ({cilt' Angli) prohibent patrem a 


filii ſucceſſione, Patruumg 3 defuntti Patris fratrem ei præ- 
ferunt, Quod fi #i is Patruus fine Liberis deceſſerit, ei in _ 
* 
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is next in Blood, ſhould not be Heir 
to his Son, and next in Succeſſion; 
but that the Uncle or Father's Bro- 
ther ſhould be preferred to him; and 
yet that, in Caſe the Uncle died 
without Iſſue, the Father ſhoul be * 
admitted, as Brother to the Luci 
to 3 to the Son's uu 
rance (0. » 
To this it may be ä that 
the ſeeming Hardchip or Abſurdity 
ariſes from a Miſapprehenſion of this 
Rule, conſidering it as a ſubſtantive 
Rule of Diſcent; whereas it is not 
properly a Rule of Diſcent; but of 
Evidence, and is not therefore Bub- 
ſtantive, but relative to the old feu 
dal Courſe of Succeſſion, and cal 
culated to make that good as far as 
poſſible; for it becoming in many 
Caſes impoſſible, by Length of Time 


us frater, qui defun#i erat pater, & fic pater 

by [= ſucceſſionem filit pervenire poterit, ſed non 

at pater, ſed ut frater patrui, &c. Crag. de] jur. Feud. 2 34. 
(f) Vid, Lit. Sect. 3. 


N 4 R and 


* 
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and a long Courſe of Diſcents, to de- 


duce a Title from the firſt Feudatary 
or Purchaſer, Proof of being Heir 
to the laſt was neceſſarily allowed 


* = the beſt Proof that could be ex- 


af Title from the firſt. Hence 
chereſpe it is, that the Father, though 
hg ſtands upon the old Foot as to the 
Se hinaſelf, yet, as he may, within 
the feudal Rules of Succeſſion, ſuc- 


ceed to the Uncle as his Brother, may, 


as Heir to his Brother (t), make Ti- 
tle even to the Son's Inheritance paſ- 
ſing through him; our Law, for the 
Reaſon ahove-mentioned, looking no 
farther Back than to the Uncle, who 


Was the Perſon laſt actually ſeiſed. 


Aud it is obſervable, that the Caution 
with which this Rule was admitted, 
| ſhewy evidently, that it was not inno- 


vating or meant to vary the old 


Courſe or Rules of Diſcent, but that 
it was deviſed meerly to ſubſtitute a 


(t) For the Brother or Sifler an ſeiſinam ſuam obtinue- 


unt, ſiipitem faciunt, Sc. * leta Lib. 6. Cap. 2. Sect. 2. 


reaſon- 
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reaſonable in the ſtead of an impoſſi- 
ble Proof; for the Perſon who would, 
within the Senſe and Intent of this 
Rule, intitle himſelf to a Fee by Di- 
ſcent, muſt be Heir of the whole 
Blood to him who was laſt ſeiſed (u), 
and as ſuch, of the Blood of the 
firſt Purchaſer. It is upon this 
Ground therefore, that Paſſeſſia fru- 
tris facit ſororem eſſe Hæredem, and 
that the half Blood is excluded (x). 
And thus the Excluſion of the Half 
Blood, which hath. been thought 
ſtrange (y), is to be accounted for, 


as a thing grounded upon &/-rable 
Reaſon. * 4 


A Fee Tail, as diſtinguiſhed from 


a Fee Simple, is a Fee limited and re- 


(u) Vid. Lit. Sect. 6, 7, 8. 1 Inf. 15. 

(x) Contrary to the Cuſtom of Nermandy and to the 
Laws of Scotland. Vid. Cuſtum. de Norm. Cap. 25. fo. 41. 
b. Hale Hiſt. of the Com. Law 219. Crag. de jur. feud. 244. 

(y) Mirum quod ab Anglis obſervatur, ſiguis cum duas con- 
Juges haberet, ex una filium, ex altera plures filios, & poſt mor- 
tem patris hic filius hæreditatem paternam Agnoverit, deſer- 
vituſque in hæredem patri fuerat, paſtea & i iatur, non 
tamen ei ſuccedit frater Conſanguineus in her „ nec enim 


et ex toto ſanguine ut illi loquuntur, Cruz. de jur. Feud. 


243. 
ſtrained 


- 


* Ka * 
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ſtrained to ſome particular Heirs ex- 
cluſive of others (2, as to the Heirs 
Male of the Body of the Donee or 
Feudatary, excluſive of Females and 
Collaterals; or to the Heirs of his or 
her Body, excluſive of Collaterals 


only. It was firſt called a Fee Tail 


from the French Word Tailler, Scin- 


dere a, upon Account of the parti- 


cular Limitation or Reſtriction by 
which the Heir general was often, and 
collateral or remote Heirs were al- 
ways cut off (b). But ſuch Fee, that 
is to ſay a Fee thus limited, was 
at Congggon Law known by the Name 
of a Pee Conditional, ſo called from 
the Condition expreſſed or implied 


in the Gift or Conſtitution of the 


Fee, that in Caſe the Donee died 


(z) Donationum, alia abſoluta & larga, & alia flrida & 
coarftata, ſicut certis hæredibus, quibuſdam a Succeſſione ex- 
clufis. Fleta, Lib. 3. Cap. 3. Bract. Lib. 2. Cap. 5. Sect. 
3. Brit. Cap. 34. p. 89. a. Lit. Se. 18. 

(a) Vid. 1 Inf. 18. b. & Skinner Etymol. Ling. Angl. 

(b) Feodum talliatum eft quod ita 851 hac eft ampu- 
tatur & reſei ur, ut ad nullos tranſeat hæredes niſi a cor- 
pore, &c, S Gloſſ. ad Verb. Feodum. 


5 * 
. 2 without 
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without ſuch particular Heirs, the 

Land or Fee ſhould revert to the 
Donor (c). But notwithſtanding ſuch 
Limitation. or Reſtriction was agree- 
able to the Nature of Fzups (d), and 
the Condition itſelf no other than 
(whether expreſſed or not) was im- 
plied in every ſuch Gift (e); yet 
our Anceſtow were, after Heir or 
Iſſue had, ſuffered at Common Law 
to alien ſuch Fee (f), and to defeat 
the Donor as well as the Heir, upon 


(e) It appears by the Preamble of the Statute de Denis, 
that the Limitation of a Fee Conditional at Common Law, 
was the ſame as that of a Fee Tail at this Dag 

(d) Ins feudal. non Solum tallits non adverſari ſed 
maxime eis favere conflat, non falum quod nullas fæminas ad 
ſucceſſionem admittit Sed multo magis quod tenorem Con- 
ceſſianis ſemper ſervandum jubeat, hareditatemg; ſecundum 
cam deferendam expreſſe jubeat, &c. Crag: de j Ju. Feud. 


147. 
( 8 Car Syl nuſt ces expreſſe per Wel, uncore tant fuit 
imply en le dne Et fi les parols fueront expreſſe en le 


ait de done, uncore ne ſuyt Condition en fait, mes ſerroit 
Kae en Ley. Dit far Weſton Ta Plowd, _ 
241. b. 242. a. 
f) Juſtice Brown reckons this one of many Torts per- 
mitted at Common Law without Redreſs; and that this 


was tortious, he infers from the Statute a Donis itſelf; 
Ploud. Cam, 247. | 
* 


a Sup- 
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"| Suppoſition „that the Condition was 
for this Purpoſe ſatisfied or perform'd 
by the Donee's having Iſſue (g): 

T his Notion and the conſequent 
Practice, being manifeſtly contrary to 
the Form and Intent of the Gift, was 
reformed by the Statute of Weſtm. 
2. Cap. 1. (commonly called the Sta- 
tute de Donis) which tequired, that 
from thenceforth the Will and In- 
tent of the Donor ſhould be obſer- 
ved, and that a Fee fo given ſhould 
in all Events go to the Iſſue, and 
for want of Iſſue, revert to the Do- 
nor (h); ſo that, though Littleton 
fays, that a Fee Tail i by Force of this 
Statute ; for that, before, all Inheri- 
 tances wag 5 Simple, Abſolute or 


% 
* 
* 

Wy 


_ Vid. I InC 19. a. Plowd. Com. 242, 245. b. 247. a. 

(b) Deminus Rex Statuit, quod voluntas Donatoris, ſecun- 
4 farmam in Charta Dont ſui manifeſte expreſſam, de cæ- 
tero obſervetur, ita quod non habeant illi, quibus tenementum 
fic fut datum ſub Conditione, potefiatem alienandi tenemen- 
tum fic datum, quo minus ad exitum illorum, quibus tenemen- 
zum fic fuerit datum, remaneat poſt eorum obitum, vel ad Do- 
natorem vel ad ejus Heredem, ſi exitus deficiat, revertatur. 


_— Cap. 1. 2 Inf, 332, 7 
Condi- 


. 
* 4 * 
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Conditional (i); yet it is certain, that 
this Statute did not create any new 
Fee, aut re aut nomine, but that it 
only ſevered and diſtinguiſned the 
Limitation from the Condition, and 
reſtored the Effect of each, that is 
to ſay, the Effect of he Limitation 
to the Iſſue; and the reverſion, as the 
proper Effect of the Condition, to the 
Donor (K), according to the Plain 
port and manifeſt Intent of the 
Git And yet, as by Means of this 
Statute the Limitation was raiſed 
above the Condition, tis Fee might 
thenceforth be denominated from 
the Limitation, which as now eſta- 
bliſhed, was become the Subſtance, 
it was in Truth, before, Me j inme- 
diate End of the Gift. 


II. Eſtates for Life are either Con- 
ventional or Legal: Of the firſt Sort 
are ſuch Eſtates, as are in their Crea- 


(i) Lit, Sect. 13. . 
(k) Vid. Plowd. Com. 242. a. 7 248, a, 
tion 


* 
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tion expreſly given or conferred for 
the Life of the Tenant only Of the 
| ſecond Sort are Tehancies in Tail, 
after Poſſibility of Iſſue extinct, Tenan- 
cies in Dower, and by the Curteſy: 
which are particular Eſtates, not crea- 
ted or limite by any poſitive Act or 
Proviſion of the Parties, but by the 
' Diſpoſition and Order of the Cuſtoma- 
ry or Common Law of England. _ 
1. Conventional Eſtates for LY, 
though they in many Reſpect 
differ from Eſtates in Fee, are never- 
theleſs of Meudal Nature, and fall 
properly within the feudal Senſ@ of 
the Word Beneficium (1); for they 
are given or conferred by the ſame 
Rite aW with the ſame Solemnith 
as Fees, and are held by Fealty, and 
ſuch conventional Services as the 
Lord and Tenant agree upon. 
2. A Tenancy in Tail after Poſſibi- 
tity of Iſſue extinct, being a ſpecial 
Eſtate Tail without Poſſibility of 


# = 


) Vid. Supllh. 19. 
b Suc- 
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Succeſſion or Continuance beyond 
the Life of the Tenant (m), was 
held by the ſame Services, continued 
to be of the ſame Nature, and was, 
no doubt, as much a Feup, as the 
Eſtate Tail ever was; ſo that it is 
diſtinguiſhed by this particular Name 
or Toa. meerly to ſuggeſt the 
legal Diſadvantages (n) caſt upon 
ſuch Eſtate Tail, when turned to an 
hopeleſs 1 


Suh (o), called by Crag Triens 
& Tertia (p), and known to the 
Feudiſts (q) by ſeveral other Names 


(r), was probably brought into Eng- 


(m) Vid. Lit. Sect. 32, 33, 34. 
In) Vid. 1 Inf. 28. a. 


e) The legal Senſe and Qualities of it are largely ex- 
plained by Littleton and Coke. 1 Inſ. 30. b. Cc. 
(p) Vid. Crag. de jur. Feud. 308. 


(q) And yet according to Schilter, veteri jure feudali Do- 


— in e e conſlitui vis — guam ſententiam adbuc 
eſenbechius, Koepen Et alii : Introduflum 
fuit a Friderico II. Imp. ut in Feudo Dotalitium con- 
flitu poſſit. Vide Schilt, Inſtit. jur. Feud, Cap. 6. Sect. | 
17. & Cap. 7. Sect. 8. 
(r) Vid. Hotoman de Verb. Feudal. ſub Verb. Don- 
litium & Morganatica. Skene de Verb. ſignificat. ad Verb. 
Dos; & Spelm. Gloſs. ad Verb 8 & Morgangiva. 


4 


— 


0 
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land by the Normans, as a Branch 
of their Doctrine of Fiefs or Tenures 
(J; for we find no Footſteps of 
Dower in Lands, until the Time 
of the Vormans (t): But on the con. 

Proviſion is made, by one of 


WArF 

the Laws of the Saxon King Edmund 

(u), for the Support of the Wife ſur- 
viving her Huſband, out of his Goods 


only. (x). 
nne by the Coral (Y). 


per Legem terre, though ſo called 


as 


* 


(Cf) Vid. Cuſtum. de Norm. Cap. 101. fo. 124. & Le 
Stille de proceder en Norm. fo. 76. 

t) Vid. Bacon. Hiſt. of the Eng. Gov. 104, 146, 147. 

u) Cap. 51. 

(x) Nor was there any Dower | in Wales until it was an- 
nexed to the Crown of England, as appears by the Statute 
Walliæ, wiz. Quia Mulieres haftenus non extiterant dotatæ 
in Wallia, Rex concedit quad Datentur. | 

(y) The oldeſt Deſcription of this Curteſy, now extant, 
is to be found in Glanvil, Lib. 7. Cap. 18. p. bo. But be- 
. cauſe it is with greater Authority, and much better, ex- 
preſſed in a Writ 11 H. 3. I ſhall give it the Reader as 
I find it there, viz. Cum 3 & Lex Aꝛrgliæ fucrit, 
gaod ft aliguis deſponſaverit aliguam mulierem, five viduam, 

ve aliam hereduatem habentem, & ipſe peſtimodum ex ea pro- 
lem — verit, cujus Clamor auditus fuerit inter quatuor Pa- 
rietes, idem Vir, ft ſupervixerit ipſam uxorem ſuam, habebit 


tota vita ſua Cuſtadiam Hereditatis uxoris fue, licet ea forte 
3, habuerit 
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as if they were peculiar to England 
(yy), were known not only in Scotland 
(2), but in Ireland, and in Normandy 
alſo (a); and the like Law or Cuſtom 
is to be found among the antient A 
main Laws (b); and yet it doth 

not 


habuerit Hæredem de primo Viro ſuo qui fuerit Plenæ etatis. 
Rot. Clauſ. 11 H. 3. Hale Hiſt. of the Com. Law 180. 

Note, That it is ſufficient at this Day, that a Child be 
born alive, though not heard to cry. Li. See. 35. 1 Inf. 
29. b. and that this Curteſy is fully treated of, 1 /nf. 29. 
8 Rep. 34. = 

(yy) Such tenant eft appel tenant per le Curteſie D' Engle- 
terre, pur ceo que ceo oft uſe en nul auter realme, forſq; tant- 
folement en Engletere. Lit. Sect. 35. 

(z) Angli Curialitatem Anglicam vacant, quaſi ea apud ſolos 
Ang los locum haberet ; ſed falluntur, nam apud nos (Scotos ſciÞt) 
t& Nermannos huic Curialitati locus eſt Curialitas 
ive Curteſia eft totius patrimonit uſusfructus quod ad ux- 
orem pertinebat, dum moreretur — Competit autem bæc 
Curteſia guoties quis Hæredem Fæminam in uxorem duxerit, 
& ex ea ſebolem vivam ſuſceperit. Crag. de jur. Feud. 312. 
Vid. Skene de Verb. ſignificatione ad Verb. Curialitas. 
Sir, G. Mackenzie Inf. of the Law of Scotland, Lib. 1. 
Tit. 6. Se&. 16. & Lib. 2. Tit. 9. Sect. 44. ö 

(a) Vid. Cuſtum. de Norm. Cap. 119. 1 Inf. 30. a. 

(b) Viz. Si qua mulier que Heareditatem paternam habet 
pol Nuptum pregnans peperit puerum, & in ipſa bora mortua 

fuerit, & Infans vivus remanſerit aliquanto ſpatio vel unius 
hore, ut poſſit Aperire oculos & videre Culmen Domus, & 
guatuor Parietes & poſtea defunqtus fuerit, Hæreditas ma- 
terna ad Patrem ejus pertineat, & tamen fi Teſtes babet Pa- 
ter ejus, quod vidiſſent illum 1 28 oculos aferire & potu- 


Het 
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not ſeem to have been Feudal (c); 
nor doth its Original any where ſatis- 
factorily appear: Some Engliſh Wri- 
ters (d) aſcribe it to Henry I. but 
MWathaniel Bacon calls it a Law of 
Countertenure to that of Dower ; and 
yet ſuppoſes it as ancient as from the 
Time of the Saxons, and that it was 
therefore rather reſtored by Henry I., 
than introduced by him (e): But as 
there are no Notices of this Curteſy 
among the Laws of the Saxons, or 
among thoſe we have of Henry I., I 
ſhall propoſe Mr. Crag's Conjecture 


et Culmen Domus videre & quatuor Parietes, tunc Pater 


eius habeat Licentiam cum Lege ipſas res deſendere. Vid. 
LL. Alamannorum Tit. 92. 


(e) Maritus uxori non ſuccedit in feudo, etiam fæ mines, 
niſi ſpecialiter. fit mveſtitus, Feud, Lib. 1. Tit. 15. Lib. 
2. Tit. 13, 85. Ravenna in Conſuetud. Feud. Tit. 15. 
Stry. Exam. jur. Feud. Cap. 16. Q. 22, 23. 

(d) The Author of the Mirror ſays, that Grant fuit de 
bs Curteſy le Rey Henry le premiere que touts ceux que ſurvi- 
viſſent leur femes dount elles uſſent conceive tenuſſent les heri- 
tages leurs femes a touts jours, Mir. des Juſt. Lib. 1. Cap. 


1. Sect. 3. p. 20. Vid. Seld. Jan. 65. Cowel Inſtit. Lib. 
2. Tit. 2. Sect. 18. 


(e) Vid. Bacon. Hiſt. Diſc. of the Eng. Gov. 105. 
147. 


as 
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as the moſt rational I have met with, 
who is ſo far from thinking it Feudal, 
that he is of Opinion, that the Origi- 
nal of it ex Jure Civili non incommode 
deduci poteſt; ex Conſtantini enim Reſ- 
cripto (ſays he) ſancitum eff, ut here- 
" ditatis maternæ Pater uſum-fruftum, 
filis Proprietatem haberent (f). 

It being high Time to cloſe this 
Inquiry into the Nature of Eſtates 
held by Common Socage, J ſhall now 
briefly hint the ſeveral Forfeitures of 
ſuch Eſtates, and then ſubmit it. 

Theſe Forfeitures are various, and 
may be conſidered as they reſpect 
either Eſtates in Fee or for Life. 

1. Forfeitures of Eſtates in Fee, 
though they were very many by the 
Feudal (g), and Common (h) Law, 
are reduced, as the Law now ſtands, 


to Forfeitures by Attainders of Trea- 


(f) Crag. de jure Feud. 312. 
(g) Vid. Sup. p. 43, 44+ & Spelm. Gloſſ. ad verbum 


elonia. 


(b) Vid. LL. Hen. I. Cap. 43. Glanv. Lib. 9. Cap. 4. 
fo. 68. b. & Bract Lib. 2. Cap. 35. Sect. 11, 12. 


O 2 ſon 
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fon and Felony, (concerning which 1 
have already ſaid as much as is neceſ- 
ſary to my preſent Purpoſe, under the 
Head of E/cheat) and by Ceſſer. 
That we may form a right Notion 
of this Forfeiture by Ceſſer, it muſt 
be obſerved, that by the feudal Law, 
if the Vaſſal did not anſwer the Du- 
ties or Services of the FEup, the 
Lord might anciently (in the Infancy 
of Fzups) reſume it: But that, as the 
Feudal military Policy gradually fub- 
fided into a mix'd, a civil as well as 
military Policy, and gave way to 
Courts, regular Proceſs, and a judi- 
cial Determination of Right, Care 
was taken that no Vaſſal or feudal 
Tenant ſhould be diſpoſſeſſed or de- 
prived of his FE UD or Fee, but for 
ſome determined and known Offence, 
and by the Judgment of his Peers 
(i), which he was ſo far bound to 
ſubmit 


(i) Nullus miles fine certa & Convifta culpa ſuum bene fi- 
cium perdat, niſi ſecundum conſuetudinem anteceſſorum ſuo- 
rum, & judicium parium ſuerum, Vid, Feud, Lib. 3. 

| Tit. 
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ſubmit to; that, if he neglected to 
appear in the Lhe s Court upon the 
third Summons, the Lord ſhould be 
put into Poſſeſſion of the Fee, until 
he ſhould think fit to appear ; which 
if he did within the Year, the Poſſeſ- 
hon was reſtored to him: If not, he 
totally loſt it (k). Thus ſtood the 
feudal Law ; and in this the Feudal 


Tit. 1. Lib. 1. Tit. 7, 21, 22. & LL. Longobard. 
Lib. 3. Tit. 8. SeR. 4. 

Note, That pares ſunt qui ab eedem Domino feudum tenent 
(Feud, Lib. 1. Tit. 26.) & dicuntur convaſalli, ſtue com- 
pares 3 guaſi ejuſdem Patroni conclientes (Hotom. de Verb. 
Feudal. ad Verb. Pares) in codem territorio (Stry. Exam. 
jar, Feud. Cap. 25. Q. 2. Crag. de jure Feud. 377.) 
Pares ſunt Appellati, quod ratione Hominii ac tenure fbi 
invicem pares ſunt, unig; Domino ſubſint, & parti lege vi- 
vant Convaſalli autem diverſarum Baroniarum, ſeu 
territoriorum, eidem Domino ſubjecti, non dicuntur proprie 
{bi Vid. Du Freſne & Spelm. Gloſſ. ad Verb. 

ares. 

(*) Dominus vocat militem, qui ab eo feudum poſſidebat, 
dicendos eum in culpam incidiſſe, per quam feudum amit- 
tere debeat, hic non reſpondet : Quæritur, quid faciendum 


5 it Domino? Reſpondeo, eum ad Curiam vocari debere, | 


fi non venerit, iterum eum debere vocari uſque in 
ſpatio tertio ſeptem vel decem dierum, arbitrio ejuſdem Cu- 
rie terminande; quod fi neq; venerit ad tertiam wocationem, 
hog ipſo feudum amittat : Et ideo debet Curia Dominum 
mittere in paſſeſſionem. Sed fi intra annum venerit, reflitu- 
itur ei he Ms ls * * & poſſſſionem 
amutit. Feud, Lib. 2. Tit. 22. Raven, in Conſuetud. 


Feud. 161. | 
24 and 
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and Common Law nearly agreed; 
inſomuch, that no Freeholder could, 
even at Common Law, be diſpoſ- 
ſeſſed or diſſeiſed of his Fee or Free- 
hold, without the _—— (1); 
but if he with-held the Services due 
to his Lord, the Lord might ſum- 
mon him into his own Court (m), 
and might, if he neglected to ap- 
pear upon due Summons, for ſuch 
Neglect or Contempt, ſeiſe the Fee 


(n), and with-hold it from him, un- 


(1) Unuſquiſque per pares ſuos judicandus eft, & ejuſ- 
dem Provincie : Peregrina vero judicia modis omnibus 
ſubmovemus. LL. Hen. I. Cap. 31, 55. Vid. LL. Will. I, 
Cap. 27. And that this was the Common Law, appears 
from the Declaration in Charta Fohannis, viz. Nullus 
Liber Homo diſſeifiatur mſi per legale ju- 
dicium parium ſuorum, vel per legem terre. And from 
the like Declaration in Charta Hen. III. viz. Nullus Li- 
ber Home difſeifiatur de libero tenemento ſuo, 
vel libertatibus, vel liberis conſuetudinibus ſuls———— 
mſi per legale judicium parium ſuorum, vel per ' legem 
terre. 

(m) Omni Domino licet ſummonire hominem ſuum, ut 
fit ei ad rectum in Curia ſua. LL. Hen, I. Cap. 55. 
Vid. Le Mirror fo. 17, 172, 173. Bacon Hiſt. of the 
Eng. Gov. 202. Glanv. Lib. 9. Cap. 1. p. 69. a. 

n) Si quis hominem habeat, qui ei nolit efſe ad rect- 
um, fi quid de eo tenet poſi legitimam ſummonitionem 
(Vid. LL. Will. I. Cap. 42.) /aiftari faciat. LL. Hen. 
1. Cap. 41. | 5 


til 
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til he ſhould think fit to ſatisfy" the 
Demand, or to appear, and make 
his Defence (o). This Seiſure was 
in the Nature of a Di/re/s, and was 
probably the only Di/re/s warranted 
(p) until the Magna Charta of King 
John, wherein the King makes the 
following Declaration; vi. Mer 
« nos nec Ballivi noſtri ſeiſiemus ter- 
« ram aliquam, nec redditum, pro 
« debito aliquo, quamdiu catalla debi- 
« toris. ſufficiunt ad debitum redden- 
« dum” (q). In Conſequence where- 
of, the King could not from thence- 
forth ſeiſe the Fee, but for want of 
Chattels. This Declaration, doubt- 


leſs 


(o) Si Dominus per conſiderationem Curie ſue pro defectu 
ſervitii ceperit tenementum tenentis ſui in manum ſuam, ficut 
ſimplex namium, donec de redditu fuerit ſatisfaflum ——— 
cum talis cujus tenementum fuerit, optulerit de ſatisfaciends, 
de redditu & arreragiis, reflitui debet ei paſſeſſio, &e. 
Bract. Lib. 4. Cap. 27. fo. 205. b 

(p) Auen (ſcilt* de la Commen Ley) , @ diftreiner 
pur arrerages de ſervices iſſuants de fiews per biens movables, 
4 nul diftireſſe ne ſe doit fatre forſque per le flew. Mir, 308. 
& Vid. ibid. 17. 

q) There is the ſame Declaration in Mag. Char. Hen. 
UL. very little varied; viz. Nos vero vel Balivi neſiri non 
O 4 ä 
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leſs, was underſtood to extend equal- 
ly to all inferior Lords; who might 
. ſtill, (for ought appears) as 
well as the King, for want of Chat- 
tels, diſtrain the Fee, itſelf: But this 
Power, together with all Juriſdiction 
relating to the Fee, was ſoon after 
taken from them by the Sratute of 
Marlbriage, 5 2 Hen. III. Cap. 22. 
vis. Mullus de cetero poſſit diſtringere 
libere tenentes ſuos ad reſpondendum de 
libero tenemento ſuo, nec de aliquibus ad 
liberum tenementum ſuum ſpectantibus 
fine brevi Domini Regis: In Conſe- 
quence whereof the Diſtreſs of all 
inferior Lords became. abſolutely Per- 
ſonal; inſomuch, that, if there were 
no Chattels to be found within the 
Fee, Juriſdiction, or Diſtreſs of ſuch 
Lords ({;, they had no Means in their 


* terram aliquam nec redditum pro debito nd: 
guamdiu catalla debitoris præſentia ſufficiunt ad debitum red- 
dendum, & ipſe debitor paratus fit inde fatisfacere. 

(1) Nullus inſuper major vel minor iſtrict ianes Fa- 
ciat extra feodum ſuum, ſeu locum ubi Balivam habeat, vel 
N Stat. Marlb. 52 Hen. III. Cap. 2. 


„ | own 
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own Hands to inforce the Perfor- 
mance of their Services; which being 
in ſome Reſpects inconvenient to 
them, it was afterwards provided by 
the Statutes of Gloceſter (t) & MWeſtin. 
2. (u), that in Caſe a Tenant ſhould 
ceaſe to pay his Rent for two Years, 
and there ſhould not during that 
Time be ſufficient Diſtreſs upon the 
Land, the Lord might have a Cæſa- 
vit; and by Means thereof, if the 
Tenant did not tender his Arrears 
before Judgment, the Lord ſhould 
upon ſuch Cæſſer, recover the Land, 
or Fee its ſelf, and bar the Tenant 
for ever (x)). 
Beſides theſe Forfeitures by Attain- 
der and by Cefſer, the Lord Hale 
mentions another by Alienation contra 
formam collationis ( 5 „which is ſup- 
poſed to have been grounded upon 


(t) 6 Edw. 1. Cap. 42 | 
(u) 13 Edw. 1. Cap. 
(x) Vid. 2 * 295, 5 0 460. Booth of real Actions 


9 I 208. H. 2 bg 
LIST 110. FS h 
the 


5 


bo 
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the Statute Veſim. 2. Cap. 41. But 
whether this Forfeiture be conſidered 
as a Forfeiture created, or revived, 
or inforced only (z) by this Statute, 
it is no otherwiſe worth our preſent 
Notice (a), than as it ſavours of the 
ancient feudal Reſtraint of Alienation, 
and may be thought to have had its 
Riſe from thence. 

2. Eſtates for Life, beſides that 
they are forfeitable by Attainder and 
by Ceſſer, are likewiſe, agreeably to 
the Law of Fzvups (b), forfeited by 
Waft (c), and by all ſuch Acts as in 
the Eye of the Law tend to deveſt 
or defeat the Reverſion or Remain- 


(ui) Fitaberbert ſays that the Writ Contra formam Col- 
lationis was given by the Stat. Veſim. 2. (F. N. B. 211. 
H.) as if the Remedy, rather than the Forfeiture, was 
given by that Statute. Fide 2 Inf. 456, 457, 459. & 


F. N. B. 211. F. G. 


(a). Becauſe, according to Fitzherbert, the Writ De 
contra formam Collationts lay only for Alienations by Abbots, 
&c, of Lands given before the Statute Duia Emptores 
terrarum to hold in Frankalmoign, F. N. B. 210. F. 
211. | 
(d) Vid. Sup. p. 44. 

(c) Vid, Le Stat, de Gloe, Cap. 5. 


: EN en der 
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der (d), or in any Manner to pluck 
the Seigniory out of the Lords Hands: 
Mibil enim, (ſays Glanvil) de jure 
facere poteſt Quis ſalva fide. Quad 
vertat ad exheredationem domini ſui; 
and therefore (according to the fame 
Author) / quis aliguid ad exheredati- 
onem Domini ſui fecerit, & ſuper hoc 
convictus fuerit, feodum quod de eo te- 
net, de jure amittet, & heredes ejus (e). 


Having thus gone through the ſe- 
veral Eſtates held by common Socage, 
I ſhall now briefly conſider ſuch 7e- . 
nures as, upon my Diviſion of Te- 
nure into Tenures by Knight-Service 
and Socage only, fall under the Head 
of Socage, and are yet denomin ted 
and uſually treated as 1 Spe- 
cies of Tenure. 


Theſe are either r or Gavet- 
kind. | 


(d) 1 Inf. 251, 252. 

(e) Vid. Glanv. Lib. 9. Cap. 1. p. 68. b. Bract. Lib. 
2. Cap. 35. Sect. 11. | 
Bur- 
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Burgage (f) ſo called to denote the 
particular Service or Tenure of Houſes 
or Tenements in ancient Cities or 
Burroughs (g)) is moſt certainly a 
Species of Socage Tenure (h); inaſ- 
much as ſuch Tenements are holden 
either by a certain annual Rent in 
Money (i), or by ſome Service relating 
to 


(f) Burgoge was 3 Norman, as well as an Engliſh Te- 
nute. Vid. Cuſtum. de Norm. fo. 48. a. 51.6. 
(g) Burgagium eft ſervitus quam qui Burga inhabitant 
5 Domiciliis ſuis præſtant. Somn. Gloſſ. ad X. Script. 
erb. Burgagium Et eft appel Tenure en Burgage, 
ceo que les tenements deins le Burgh ſont tenus del 
Seignior del Burgh per certain Rent, &c. Lit. Sect. 164. 
And becauſe the Service of the whole Borough 
was uſually rendered as an intire Farm or Rent to the 
King, ſuch Service, ſays Mr. Aadox, was called Burgage 
or Burgh-Service. (Vid. Mad. Hiſt of the Excheg. fo. 226. 
— 231. & firma Burgi per tot.) Thus in Scotland, Burgage- 
holding is, ſays Sir Geo. Mackenzie, that Duty which 
Burghs Royal are obliged to pay to the King by tteir 
Charters, erecting them in a Burgh Royal, and in this the 
Burgh is the Vaſſal, and not the particular Burgeſſes. 
Macken. Inſ. of the Law of Scotl. Lib. 2. Tit. 4. Set. g. 
ch) Tiel Tenure (en Burgage) neſt forſq; Tenure en So- 
cage. Lit. Set. 164. Somn. Treat of Gav. 143. tho', 
according to Nath. Bacon, Tenants in Burgage were by 
their Tenure bound to the Defence of their Borough, which 
is in Account, .ſays he, a Limb or Member of the King- 
dom, and fo in Nature of a Caſtle- Guard. Bacon Hiſt, 
of the Eng. Gov, 298. | He. A 
(i) Burgage is no more than a yearly Rent, whereby 
Men of Cities and Brroughs held their Lands and Tene- 
* ments 
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to Trade (k), and not by Military, 
(1) or other Service, that had no ſuch 
Relation (m). 

The Qualities of this Tenure vary 
according to the particular Cuſtoms 
of every Borough (n), and that with- 
out Prejudice to-the feudal Nature of 


it; it being a Maxim, as to improper 


ments of the King. or any other Lord. Tayl. His. 
Gav. 171, Vid. Old Tenures Tit. Burgage & Lit. 40 
162, 163, 164. : 

Burgagium eſt ſervitus, que plerumg; conſtat in 
Denariis quibus ſolutis Burgenſis ab omni alia liberatur ſer- 
vitute, &c. Somn. Gloſſ. ad X. Script. Verb. Burꝑa- 
gium. For anciently (ſays Mr. Lambard) when our Kings 
uſed not to receive Money of their Lands, but ViRQuals 
for the neceſſary Proviſion of their Houſe, Money was 
raiſed out of the Cities and Caſtles, in which Huſban- 
dry and Tillage was not exerciſed, towards the Payment 
of the Soldiers Wages, and ſuch like Charges. Lams. 
Peramb. of Kent. 227, 228. _ 

(k) As to repair the Houſe of the Lord, &c. 1 In. 
109. a. b 
10 Burgagium ad Militiam non pertinet, hale- 
turg; ides inter ignobiles tenuras. Spelm. Gloſſ. ad. Verb. 
Burgagium. 

(m) Burgage is a Tenure no way ſmelling of the Plough 
or Tillage, being current and converſant in Cities and 
Towns, Somn. Treat, of Gav. 142, 148. 

[n) Tenures par Boutgage gardent les Couflumes des 
Bourgh. Cuſtum. de Norm. 48. a. 51. b. Vid. Lit. Sect. 
165, 166, 167. Crag. de jur. Feud, 68. 


* F:ups 


* 
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Fzvups eſpecially, that Lex aut con- 
ſuetudo loci eft obſervanda (o). 

The Properties of Gavelkind Te- 
nure are ſo many, and the Qualities 
of it ſo different from thoſe of any 
other Tenure, that it ſeems to have 
been doubted (p), whether it be a 
Tenure of a feudal Nature or not: It 
is certain that the Gavelkind Tenant 
retains ſtrong Marks of Propriety, 
as Power to alien, even at the Age 
of Fifteen (q), Freedom from For- 
feiture for Felony (r), and many o- 
ther Privileges (1) unknown to Perſons 


holding 


(o) Vid. Sup. p. 37. Jn 
([p) Vid. Spelm. Treat. of Feuds 12, 38. & Gloſſ. 
ad Verb. Gaveletum. | 

(q) Vid. Lamb. Peramb. of Kent 614, 633, 643. 
Somn, Treat. of Gav. 8, 9. 

(r) Lamb. Peramb. of Kent 634, 635. 

( It has been doubted whether the Gavellind Tenant's 
Power of Deviſing, before the Statute of Wills, was 
not a Privilege and Ty of Gavelkind Tenure ; but 
it is now agreed, that ſuch Power was not a Quality of 


Gavelkind, but a Privilege advanced by particular Cuſ- 
toms, collateral and foreign to the Cuſtom of Gavelkind. 
(Vid. Somn. Treat. of Gav. 151.—172. 1 Lev. 80. 
1 $yd. 135, 138. 2 Syd. 153. Cre, Car. 561.) And yet 
| conſidering a Deviſe as a kind of Alienation, (extranei 

a 1 % Heredis 


* 


- 
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holding their Lands by any other 


Kind of Tenure: And it is as cer- 
tain, that the Tenure is ſtrictly Feu- 
dal, and, like the more uſual Tenures 
by Kmight-Service and Socage, deno- 
minated from the Kind or Nature 
of the prevailing Service ; which was, 
as the Name imports, Tributary or 
Cenſual ; the Word Gavelkind being 
(as Mr. Somner hath, with great La- 
bour and Learning, proved) (t) a 
Compound of the Saxon Words Gavel 
(variouſly written Gafol or Gable) 
and Gecynde; the former whereof 
ſignifies Tribute, Tax (u), or Rent 
(x), and the latter Kind, Sort or 
Quality: So that the two Words put 
together, ſuggeſting ſomething of a 
cenſual Nature, do, when applied to 
Lands, directly import that ſuch 


Heredis inflitutio eft quaſi Alienatio, Crag. de jur. Feud. 
fo. 13.) the Gaveltind Tenant's Power of Deviſing might 
poſſibly be inferred from his ancient Power to alien. 

(t) Vid. Somn. Treat. of Gav. fo. 12.—35, 37. 


(u) Seld. Jan. 129, Benſon's Vocabular. Anglo-Sax. 
(x) 1 Inf. 142. a. 2 Inf, 402. 
Lands 


| 
| 
. 
1 
| 

: 

| 
1 
1 
N 
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Lands are Cenſual or Rented (y) : 
And yet we are not, ſays Mr. Sonner, 
to perſwade ourſelves that Gave/kind 
Land was Cenſual only, or that it was 
not, or'is not in its Nature, liable to 
any other Kind of Service, there being 
many Evidences ſtill extant, that 
ſufficiently prove the contrary (2). 
Suppoſing this Etymon to be alto- 
gether as true as it is rational, it muſt 
be allowed, that Gave/kind doth not 
(more than Socage) ex vi termini, im- 
port any thing inconfiſtent with or 
contradictory to the Nature of a Fxup 
or Fee, but that it doth fimply denote 


(y) The ſeveral Opinions advanced before Mr. Somner”s 
Time, concerning the Etymology of Gavelkind, are col- 
lected and anſwered by him in his Treatiſe of Gavelkind, 
fo. 3. 4, Cc. and therefore need not here be repeated. 
There is indeed a new ConjeQture advanced by Mr. Tay- 
kr, in Oppoſition to Mr. Somner, which is yery particu- 
lar, and perhaps hardly worth our Notice; but pet, as it 
is new and particular, it may not be impertinent, bare- 
ly to note it. Gavelkind then, in his Opinion, is a Cum- 
pound of the Britiſh Words Gaſael (written in Exgliſb 
Gavel) which ſignifies Tenura or Hold (from the Britiſh 
Verb. Gafaelu tenere, prebendere) and Cennedl, which ſig- 


' Nifies Generatio aut familia, and that ſo Gavel Kenneal 
might ſigniſy Tenura familias aut Generationis, Vid, Tay- 


lor's Hiſt of Gav. 92,—98, 132. 
(2) Vid. Somn. Treat. of Gav. 57, 58, 59. 
1 * A 
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4 Difference ariſing from a particular 
or prevailing Service, and that it may 
therefore be a Tenure of a feudal Na- 
ture, as well as any other: And that 
it was really ſuch, is apparent from 

the Obligations or Services of Fealty 
(a), and Suit of Court (b), which 
were always as clearly incident to 
this, as to any other Tenure : Beſides, 
a Gavelkind Tenant is under muck 
the ſame Penalty of Ceſſer (©) a8 
ſtrictly bound to perform all the Ser- 
vices of his Tenure as any other Te- 
nant. Lands of this Nature do alſo 
eſcheat, and return to the Lord, for 
want of Heirs, though not for Felony 
(d); and even in Caſes of Felony, if 
the Felon withdraw himſelf out of 
the Country, and be afterwards out- 
lawed, or take ſanctuary and abjure 
the Realm, the King is intitled to 


(a) Lamb. Peramb. of Kent 614, 650. 
| 800 Lamb, ibid. 614, 639. Somn, Treat. of Gav. 57, 


58. : 
(e Lamb. ibid. 612, 647. Somn, Treat. of Gav. 38. 


and Taylor Hiſt. of Gav. 121, 122: 
(d) 2 ibid. 610, 636, 637, 


4 the 
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the Year and Waft of his Lands and 
Tenements, and the Lord may after- 
wards take to them as an Eſchear (e): 
ſo that we may, without more ado, 
fairly conclude, that this Tenure is, 
like Burgage, a Kind of Socage Te- 
aure (f), and that it is as really Feu- 
dal as any other Species of Tenure. 
If this Concluſion be juſt, the 
Reader may poſlibly aſk, how the 
Privileges and Qualities of | this 75 
mire are then to be accounted for? 
The learned Mr. Somner declined 
this Queſtion, as matter of Enquiry 


beyond his Skill, and therefore I 
| hall not attempt to anſwer it; eſpe- 


cially ſince it will ſerve my Purpoſe, 
altogether as well, to 0 that, 
if we confider iſt the great Variety 
of improper Fevps (g); 2dly, that 
Fealty is the only thing eſſential- 
I neceflary to the Being of ſuch 


LS Peramb, of Kent, 610. Cuſtom of Kent | 
(f) b. ibid. 585, 587, Bro Th, Tenure 72, 
lc Vid. Sup. p. 32. | 


«-. i 1 | Faup 


Feup (h); 3dly, that the Gavellind 
Tenant's Power of Alienation is the 
Difference or diſtinguiſhing Property 
of all alienable FRups (i); And 4thly, 
that the groſſeſt Felonies might, accor- 
ding to the Feudiſis, be remitted (k), 
and the Son's Right of Succeſſion, in 

many. Caſes remain, notwithſtanding 
the Fault of the Father (I); It will, 
upon. theſe Conſiderations, * 
ly appear, that the principal Quali- 
ties of Gavellind are adventitious, 
and that they might, without Ran. 


ch) Vid. Fr. p. 32, 35. 

(i Vid. Sup. p. 33, 34. 

(k) Dominus potęſi Felomam remittere. Zaſius i in a Uſus 
Feud. Cap. 10. fo. 95,———vel expreſſe, ſi verbis hoc 
declaretur ; vel tacite, ff non attento delicto mihilominus 
eum pro vaſallb agmſeat, vel de culpa non conqueſts mo- 
riatur. Stry. Exam. jur. feud. Cap. 23. Q. 45. 

(1) Si vaſalli delinquentis deſcendentes vel agnati a 
feudum nomine proprio, non ex vaſalli delinquentis perſona 
 venirent, ejuſdem delictum ipfis non noceret, ut fi er 
ab initio Feudi Deminus vaſallo feudum pro ſe, ſuis da- 
a ſeendentibus, & agnatis, nominatim ronceſſiſſet, vei id ipſum 

vaſallus in flipulatioem expreſſe deduxiſſet————Deniq ; 
by eudum ob cam cauſam alicui * um fuerit, quod con- 
em ab boftibus eripuerit, vel alias a morte liberavit, 
2 nullius delifti cauſa amitti, & per conſequent Domino vel 
© agnatis * poterit. Hanneton. de jute feud. Lib. 3. 
Cap. 17. fo. 391.—393. Crag. de jure feud. 373. 


bs dice 
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dice to its feudal Nature, have been 
communicated to any other Species of 
Tenure; and conſequently that they do 
not, any of them, impeach the Truth 
of what I have hitherto ſuggeſted 
concerning the feudal Nature of this 
particular Tenure. 

As for the famous partible Quality 
of moſt of the Lands in Kent (m), I 
will venture to fay, that it was not a 
particular or proper Effect of Gavelkind 
Tenure (n): But that it was rather the 
ancient Courſe - of Dijſcent retained 
and continued in that County (0): 
And how particular ſoever the Con- 


(m) Not all, for even in Kent, thoſe ancient Ten- 
ments or Fees, ſays the Lord Hale, that are there held 
anciently by Knight-Service, are deſcendible to the eld- 
eſt Son. Hale Hift, of the Com. Law 225. Vid. Le Stat. 
. 31 Hen. VIIL Cap. 3. 
[ee) For the preſent Tenure only, ſays Mr. Lombard, 
.(Peramb. of Kent. 592.) guideth not the Diſcent, but 
the Tenure and Nature (i. e. the ancient partible Nature 
of it) together do govern it. And Mr. Somner 
(Treat. of. Gav. 89.) infers from Glanvil and Bracton, 
that it is a requiſite and eſſential P in Land of 
| ſuch (partible) Diſcent, that it is not only by Nature par- 
tible, but withal, that by Cu//em and of Old it hath 
aQually been parted. 
| «+ _ (0) Vid. Somn. Treat. of Gav. 89, 90. 


tinuance 
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tinuance of this Courſe of Diſcent 
may appear to us at this Day, yet, if 
we conſider Gavellind as a Species of 
Socage Tenure; and that all Tenures 
by == or of the Nature of So- 
cage, were anciently in Point of Suc- 
ceſſion diviſible (p); and that they 
might, without Prejudice to their 
feudal Nature, deſcend equally or 
otherwiſe, as beſt ſuited the . 
and Uſage of every Country (q): It 
will appear much more extraordinary, 
that all other Counties ſhould de- 
part from this, the more ancient and 
natural Courſe of Diſcent, than that 
this particular County ſhould retain 
8 | 


Having thus, I hope, in ſome 


* diſcovered the Nature of Aus 


(p) Vid. Sup, p. 176. 

(q) Calthrope (in bis Reading, ſhewing the Relation 
between Lord and Copyholder p. 22.) ſuppoſes this Cuſtom 
to have prevailed in Kent, as beſt ſuiting with the Con- 
ſtitution or Circumſtances of that County, which had 
been ſubject to foreign Invaſions, and that the Inberi- 
tance therefore deſcended in Gavelkind, that every Man 
there might be of Power for RON. 


1 nures, 
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nures, whether by Knight-Service or 

Socage, in the largeſt Senſe, it re- 
mains only that 1 take ſome ſhort 
Notice of Copybolds, which, becauſe 
they fall not within my general Di- 
viſion, muſt be conſidered as a di- 
Ainct Species of Tenure. 

Copy 25 then are the Remains of 
V. #lenage (r), which, conſidered as a 
Tenure (), was not intirely Saxon 
(t), Norman (u), or Feudal (x), but 


a Tenure of a mix'd Nature, ad- 


(r) Vid. F.N. B. 12. c. 1 Inf. 58. a. Bacon (afterwards 
Lord Ferulam) Uſe of the Law 42, 43. 

(1) The Author of the old Tenures, and Littleton, do 
both of them treat it not only as a Tenure, but as a State 
of Bondage, Vid. Old Tenures and Lit, Tit. Villenage. 

(t) The Termination of Villenage, and the Fealty in- 
cident to the Tenure, prove that it was not Saxon, or prior 
to other Tenures ; and therefore ſuch Authors, as ſuppoſe 
Villenage to have been in England before the Conqueſt, 
muſt be underſtood to ſpeak of it as a State of Bondage, 
and not as a real Tenure. Vid. Som. Treat. of Gov. 65, 
66. Temp. Introd. to the Hiſt. of Engl. 59. 

(u) There is no Title or Hint of any ſuch Tenure in 
the Cuſtumier of N 

(x) For the Feudifts make no Mention of any ſuch Te- 
nure, and therefore Crag. treats it as a Tenure peculiar to 
the Engliſh, & quaſi Scintilla. ſervitutis apud Anghs = 
buc latens. Crag. de jur. Feud. 71. Beſides Livery 
Inueſtiture is wanting, which is clearly neceſſary to r 


Fe © or Tenure, Vid. ſup. p. 37. 
; vanced 
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vanced upon the Saxon Bandage, and 
which gradually ſuperſeded it: 80 
that we muſt look partly at Home 
for its Original, which, though it can- 
not be traced without running into 
greater Length and Nicety, than 
would be agreeable to my preſent 
Deſign, may poſſibly be hinted in a 
very few Words: For if the Mar mans 
found, as we are aſſured they did 
(y), © A Sort of People among us 
« who were, as Sir William Temple 
e fays, in a Condition of downright 
&« Servitude, uſed and employed in 
c the moſt ſervile Works, and be- 
* longed, they, their Children and 
« Effects to the Lord of the Soil, 
c like the reſt of the Stock or Cattle 
« upon it” (2); nothing is more 
likely than that they, who were 


Strangers to any other than a feudal 


(3) Vid. Temp, Introd, 59. Bacon Hift. of the Eng. 
Seal 56, Brady Gen. Pref. 26. & Spelm. Gloſſ. ad Verb. 


us, | 
(2) Perſons of this Condition were called by the Saxons 
Theow & Theowmen, and in the Latin Laws of Wil. 
I. (Cap. 65, 66.) and of Hen. I. (Cap. 77, 78.) ſervi. 


P 4 State, 
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State, ſhould infranchiſe all ſuch 
wretched Perſons as fell to their Share, 
by admitting them to Fealtiy (a), in 
Reſpect of the little Livings — had 
hitherto been allowed to poſſeſs meer- 
ly, as the ſcanty Supports of their 
baſe Condition; and which they 
were ſtill ſuffered to retain upon the 
like Services, as they had in their 
former Servitude been uſed and em- 
ployed in: But this Poſſeſſion, as 
now cloathed with Fealty, and by 
Means thereof advanced into a Kind 


(a) That the Admiſſion of a Bondman to Homage or 
— b amounted to Infranchiſement, appears from the 


irror (Lib. 2. S273. 28. p. 167, 168.) Devient ſerfs er 
2 fon ſeignior preigne lour Hommoge — ow 
{rf —jurour entre francs a foyer de bio 


. Bratton therefore mentions e as 2 
Method of Infranc 9 75K — to Manumiſſion, 
viz. Fenementum nibil confert—=— perſenæ, gh 2 
gedat Homagium vel Manumiſſio. Vid. Brat 

Cap. 8. Sect. 1. fo. 24. b. And this ſeems to be the true 
Senſe of Littleton, ect. 206, 207 . where it is ſaid, that 
if the Lord give his Villein any Ra] in Fee Simple, Fee 
Tail, > for Lift, or for Years, it is an Infranchiſement ; 
but that a Leaſe at Will is not. The Reaſon is plain, 
becauſe a meer Tenant at Will is not admitted to Fealty ; 


whereas Fealty is incident to every other Eſtate, * 
in Fee, for po or for Years, * * 


* of 


D - 
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of Tenure (b), differed . very much 


from the ancient ſervile Poſſeſſion, 
and was from henceforth called Veil 
lenage (c). 

Our . Anceſtors again having, 
as above, ſubmitted to the feudal 
Law, which was a Law of Liberty, 
may be ſuppoſed to have imitated, 
ſome ſooner than others (d), the Ge- 
neroſity of the Mormans, and to 


have done the like: But neither 4 


6) Vid, * Will. I. o 29, 33. 

(e) Such Tenant ſeems to have been firſt called Filain 
in the French Laws of Willam I. (Cap. 29,) poſſi- 
bly from the Latin Word Vilis (Vid. Cowel Interp. and 
Skinner Etymoleg. ad Verb. Villain). He was however, 
in the Latin of thoſe Times, called Villanus, a Villa, quia 
in Villa habitavit, & operibus ruſticis, plerumgue for- 
didis, exercebatur. Vid. Spelm. va. ad Verb. Vi =—__ 
& 1 In. 116. a. Such Tenant no Freehold by the 
Courſe of the Common Law, (Lit. $:. 81.) no Vote in 
the making of Laws (Bacon Hift. of the Eng. Gov. 56.) 
nor could he before the Statutes 1 Rich, III. Cap. 4. 
11 Hen. VII. Cap. 26. and 19 Hen. VII. Cap. 16. be a 
Juryman (Vid. LL. Hen. I. Cap. 29.) nor was he reall 
of any Account in the State; Propriety being the Bake 
of a feudal Policy in England, and of all the Rights ag 
well as Obligations conſequent to it. 

(d) Sub Ricardo ſecunds pars ſervorum maxima fe in 
Libertatem vindicavit (Vid. Spelm. Gloſſ. ad Verb, Lazs 
zi, & Somn. Treat. of Gav. 58.) And yet there were 
Bondmen, or, as then called, Villeins, in the Time of 


Hen. VII, as appears from the Stat. 19 H. 7, Cap. 15. 
Our 
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out Saxon or Norman Anceſtors mean 
to increaſe or ſtrengthen the Poſſeſ- 
fion of their Villeins, but meant to 
leave that altogether as dependent 
and precarious as before, fave only 
that, as by their Admiſſion to Fealty, 
their Poſſeſſion was put, in ſome Mea- 
ſure, upon a feudal Foot, their Lords 
could not, in regard to the Fealiy 
implied on their parts (e), deal — 
them ſo wantonly as before ; 3 nor 
could they, ſo long as they anſwered 
the Services and Conditions of their 
Poſſeſſions or Tenure, in Honour or 
Conſcience, deprive or remove them 


f): And yet they were for a lo 
* left meerly to the Conſelence 


| . 
62, 13. 2 

(9 Reſpect therefore Sir H. Spelman, f. 
i ge f. hen they ore Fer, 
dus and l ut I 2 that, - 
ping TAL ge 
tarrarum Conditie, que, . HT noftri, te- 
nentur ad NO Copiam Rotulorum Curig vulgo 
Copyholds muncupa Vid. Spelm. Glofl, ad Verb, Fey- 
deem & Felonin, & LL, pcs 33 
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of their-Lords (g), which they might, 

as they could, awaken by their Peti- 
tions, but a not otherwiſe deal 
with; until the uninterrupted Bene- 
volence and good Nature of the ſuc- 
ceſſive Lords of many Manors, ha- 
ving Time out of Mind 
them, or them and their Children, 
to enjoy their Poſſeſſions in a Courſe 
of Succeſſion, or for Life only, be- 
came at length cuſtomary and bind- 
ing upon their — (h), and 
advanced ſuch Poſſeſſion into the le- 
gal Intereſt or Eſtate we now call Co- 
pybold (i); which yet remains ſubject 


(g) Until the Time of Edu. IV. and perhaps for ſome 
Time after, it appearing by Littleton (Se. 77.) that it 
was, even in his Time, doubted, whether a Copyholder 
had any legal Remedy againſt his Lord. 

(h) I ſome Manors as early as Henry IITs Time. 
Vide Calthrope Reading, &c. 3, 4, 7 


_ (i) Copytenants, Copyholders, or Tenants per Copy 


ft — = eures, . 
? N. B. 12. C. Vide Bro. Tit, Villenage. 63. —— 
Tenant at Will, by Copy of Court Roll, being i in Truth 
Bondmen at the Beginning, but having obtained Freedom 
of their Perſons, and gained a Cuſtom by Uſe of Occu- 
pying their Lands, they are now called Copyholders, and 
are fo privileged, that the Lord cannot put them out, 
and all through Cuſtom, Bacon Uſe of the Law 43. 


to 
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75, 77. Sed Quære. 
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to the ſame ſervile Conditions, and 
Forfeitures, as before, they being all 
of them ſo many Branches of that: 
Continuance or Cuſtom, which made 
it what it is. | 

From this View of the Original 
and Nature of Copybolds, we may poſ- 
ſibly collect the Ground of the great 
Variety of Cuſtoms, that influence 
and govern theſe Eſtates in diffe- 
rent Manors; it following from 
the preceding Account, if true, 
that they are no other than Cuſto- 
mary Eſtates, after the ancient Will 
of the firſt Lords, as it is preſer- 
ved and evidenced by the Rolls, or 


kept on Foot by the conſtant and 


uninterrupted Uſages of the ſeveral 
Manors wherein they lie (k). 


Haring thus  confidered all the 
Tenures ſubſiſting among us at this 


Day, I muſt now ſubmit the Whole 


(K) This I take to be the Senſe of Littleton Sed. 73. 
of 
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of this Eſſay to the farther Enquiry 
and Correction of the Reader; ad- 
vertiſing him only, that as the At- 
tempt is new, and the Subject much 
obſcured by Time, and Want of 
Contemporary Lights to clear it; the 
Author begs Allowances for Miſtakes, 
and that the Reader will better in- 
form him. 


- 
. 
; 
* 
* 
4 
* 
"La" 


APPENDIX. 


= being faid (Introd. p. 84, 85.) that the 
Charter of K. Jobn materially varied 
from the Capitula Baronum, it may not be im- 
proper to point out an important Difference 
or two relating to Eſcuage and Aid, and the 
Commune Confilum Regni, by which they were 
to be impoſed or aſſeſſed. 


In the Capitula it is ſtipulated, Ne ſcuta- 
gium vel auxilium ponatur in regno, mſi per 
Commune Confilium regni, niſi ad corpus regis 
redimendum, & primogenitum filium ſuum mi- 
litem faciendum, & ſiliam ſuam primogenitam 
Semel maritandam, Et ad hoc fiat rationabile 
auxilium. Simili modo fiat de tailagits & aux 
iliis de civitate London, & de alis civitatibus 
que inde babent libertates. 


* 
j — 
— 


KAPPEN DI X. 


In Carta Jobannis it is declared, that Nul- 
lum ſcutagium vel auxilium ponatur in regno 
noſtro, niſi per Commune Confilum regni noſtri, 
nfs ad corpus nofirum redimendum, & primo- 
genitum 2 nofirum militem faciendum, & 
ad fillam noſtram primogemtam ſemel mari- 
tandam, & ad bac non fiat niſi rationabile aux- 
ilium, fimili modo fiat de auxiliis, de civitate 
London. Et ad ha'endum Commune Confilium 
regni de auxilio aſſidendo, aliter quam in tribus 
| Cafibus prædictis, vel de ſcutagio affidendo, ſum- 
moneri faciemus Archiepiſcopos, Epiſcopos, Ab- 
bates, Comtes & Majores Barones figillatim per 
litteras Nofiras, & præterea faciemus ſummo- 
neri in general: per Vicecomites & Balliuos 
#29ftres, omnes illos qui de nobis tenent in Ca- 
pite ad certum diem, ſcilicet ad terminum 
draginta dierum ad minus, & ad certum $a 
& in omnibus litteris cauſam illius ſummonttio- 

nis exprimemus, &c, This Clauſe ef ad ba- 
bendum Commune Conſilium regni, &c. is not 
warranted by the Capitula, but is an Addition, 
and a plain NN from the true Senſe of 
the Words Commune Confilium regni, which was 
from the Time of William 1. to the Time of 
K. John, and in the Beginning of the Reign 
of Henry III, the name of the great Coun- 
cil, or Parliament as now called, and conſiſted . 
of the ſame Members as in the earlieſt Time 
of Villiam I. and the Times before him, when 
there were no Tenants in Capite or Tenures ex- 
ſting as a Branch of the national or govern- 
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- ing Policy of the Kingdom. Beſides, it was 
an unneceſſary, if a — 2 Addition, the 
former Clauſe being abſolute and complete, 
and agreeable to the Demands of the Barons ; 
ſo that it is not to be ſuppoſed, or even ima- 
gined, that K. Jobn's Declaration, in the 
Temper he then was, that he would ſummon 
in generali all his Tenants in Capite, excluding 
or overlooking all other [bers homines-regm, 
was ſatisfactory to them, or that they ac- 
quieſced in ſuch Reſtriction. None of the 
Monkiſh Hiſtorians of thoſe Times, that. I 
have met with, obſerve any Difference be- 
tween the Capitula and the Charter of King 
John, nor between the Charters of K. John 
and of Henry III. nor do they take Notice of 
any Diſcontent upon Account of any Difference 
between them, but, on the contrary, Mat. 
Paris confidently affirms, that Carte utro- 
. rumg; regum in nullo invenuntur diſimiles: 
Vet it is plain, from the Diſcord and Diſ- 
content ſubſiſting during this Reign, and what 
followed in the Times of Henry III. and Eu- 
ward I. that the Barons or liberi homines regni 
were not caſy, till they were admitted to their 
Share or Footing in the Commune Confilium, 
which was at length obtained in the way of 
Repreſentation by Knights, Citizens, and 2 
geſſes choſen and authorized by them to meet 
and act for them. The preciſe Time or 
Manner of this Regulation, or the Induce- 
ments to it, do not appear, the Hiſtorians of 
Q 2 thoſe 
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thoſe Times being ſilent, and the Records loſt 
or deſtroyed. It is however obſervable, that 
this Attempt of K. Jobn to introduce a kind 
of Repreſentation of all the ber: bomines regni 
by his Tenants in Capite, tho' it did not take 
effect, ſhews that a kind of Repreſentation, 
or rather Reſtriction of the Commune Confilium, 
was then thought of; and as a reaſonable and 
proper Repreſentation was no doubt a defire- 
able Meaſure to prevent tumultuary, confuſed, 
and diſorderly Councils, it can be no wonder 
that a proper Repreſentation was ſoon after 
eſtabliſhed. It appears by the Charter 1 Hen- 
ry III. that the Capitula in priori Carta 
(Johannis) de ſcutagiis & auxiliis aſſidendis were 
among others quæ gravia & dubitabilia vi- 
debantur, at that Time in ſome Sort conſider- 
ed, and for their Weight and Importance re- 
ſpited to a fuller Council. Et tunc (ſays the 
Charter) faciemus pleniſſime tam de bits quam 
ae aliis que occurrerint emendenda que ad com- 
munem omnium utilitatem pertinuerint & pa- 
cem & fiatum naſtrum & regni noſtri. Blackſtone 
Mag. Carta 35, 36. And it does in ſome 
Meaſure appear, that the Conſideration of 
them was not totally neglected 9 Henry III. 
for tho' the Charter 9 Henry III. is filent as to 
Aids, yet in reſpect of Eſcuage there is an ex- 
preſs Proviſion, c. 37. that Scutagium de cætero 
eapratur ficut capi tempore regis Henrici avi 
naſtiri conſuevit. It does not indeed appear by 
the Charter 9 Henry III. that the Regulation 

; O 
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or Reſtriction of the Commune Cunfilium at- 
tempted by King John was at that Time 
conſidered, there being no Mention of the 
Comme Confilium in that Charter; but, as 
the King was then young, and an Attempt 
to regulate or in any reſpect vary the Commune 
Confilium, might upon that Account be thought 
premature and improper, we may reaſonably 
- ſuppoſe, that it was again reſpited to the full 
Age of the King ; for it 1s certain, that 
the Repreſentation by Knights, Citizens and 
Burgeſſes took place ſometime in this King's 
Reign, perhaps not many Years after his full 
Age; for tho” the firſt Summons of a Parlia- 
ment (as now called, and probably ſo called 
ſoon after this Regulation) that is now extant 
or has been hitherto found, was 49 HI. 
(Clauſ. 49 Henry III. dorſ. 10, 11. Dugg. 
Summons to Parl. 1, 2, 3.) yet the Form of 
Summons ſeems to have been at that Time 
well digeſted and known, and to have iflued 
upon an Eſtabliſhment of ſome ſtanding ; for 
the Writs are not entered at large upon the 
Roll, as Originals or Precedents generally are, 
but only Notes or Remembrances in the fol- 
lowing Words: * Item Manidatum et fingulis 
Vicecomitibus per Angliam quod venire faciant 
duos milites de legalioribus & diſcretioribus mi- 
litibus fingulorum Comitatuum ad regem London, 
in oftabis prædictis in forma ſupradifta, Item 


® Dugd. Summons 3. 


in 


1 
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in forma præũdicta ſcribitur Civibus Ebor' C:- 
vibus Lincoln & cateris Burgis Angliæ; quod 
mittant in forma prædicta duos de diſcretiori- 

bus & legalioribus & probioribus tam civibus, 
gam Burgenfibus ſuis. But be this as it 
might, it muſt be obſerved, that from the 
Time of this Regulation, whenever it was, or 
indeed from the Time of K. John, we hear 
nothing more of a Repreſentation by, or Re- 
ſtriction of the Commune Conſilium to, the 
King's Tenants in Capite; ſo that we may 
reaſonably conclude that all Differences upon 
this Head were ſatisfactorily compoſed by this 


Regulation. 


But ſtill there remained Cauſe of Uneaſineſs, 
becauſe the Capitula Baronum and Carta Tohan- 
nis de auxiliis were totally diſregarded during 
this Reign, and nothing was done to quiet 
the Minds of the People in reſpect of Aid 
until 25 Edward I. when all Jealouſies were 
ſilenced by the King's Confirmatio Cartarum 
under Seal, 5 Nov. 1297. and the Stat. 2 5 Ed- 
ward I. which effectually revived and inforced 
the Declaration in King Jobx's Charter, that 
no Aid ſhould. be impoſed or taken but by 
Commen Aſſent de tut le roiaume. Vide Black- 
fione Mag. Carta, 8 vo. p. 80. St.25 E. 1. c. 5, 6. 


I I would not trifle upon a Subject ſo impor- 
tant, yet I cannot help obſerving from the 
Lan- 
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Language of the old Statutes, la Commune, zote 
la Commune d Engleterre, le Commonaltie, tout 
le Comminalty, & Communaute de la terre, Com- 
munitas regni, Commen, Commen de tout le 
Royalme, Commen aſſent, Commen accorde, &c. 
how tenacious and fond our Anceſtors were of 
the Word CoMMUNE, and that the Commons 


and Commonalty of Great Britain retain and 
glory in it at this Day. 
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